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PREFACE

The Cumulative Bulletin of Socxal Security Rulings is yublished annually
under the authority of-the Commissioner of Social Security for the purpose
of making available to the public, official rulings relating to the Federal old-
age, survivors, disability, health insurance, supplemental security income,
and miner’s benefit programs.

It is.the policy of- the Social Security Administration to publish-rulings of
general interest in order to promote understanding of the provisions and-ad-
ministration-of titles-II, XVI, and XVIII of the Social Security Act, title IV
-of the Federal Coal Mine Health and Safety Act of 1969, as amended; and
related laws. In publishing these rulings, care has been taken to avoid the
disclosure -of confidential information, and of the identity of the parties or
other persons involved, unless already -a matter of public record, as in-court
cases.

The rulings- contain precedential case decisions, statements of policy and
interpretations of-the law and regulations. A ruling would not be applicable
to other cases where the facts are not substantially the same -as those stated
in-the ruling. In applying these rulings, the effect of subsequent legislation,
regulations, court.decisions, and rulings must also be considered. The rulings
as published may be modified or superseded:by subsequent rulings.

Citation of Social-Security-Ruling may be made by reference to the ruling
number -and th. Cumulative Bulletin and page where reported. For example,
Social Security Ruling No. 19 for 1976 should be cited as “SSR 76-19
C.B. 1976 p. 5.”

This Cumulative Bulletin reproduces in full Part I of all quarterly issues
of the “Social Security Rulings” published in 1976. It contains precedential
case decisions relating to the provisions of titles IT and XVIIT of the Act,
title IV of the Federal Coal Mine Health and Safety Act of 1969, as-amended,
and policies and -interpretations -which- may affect the rights of claimants
under these titles. Cases decided in-the Federal courts upon -appeal from the
decision of the Secretary are identified by a suffix “c” after the ruling number.
Case decided by the Appeals Council of the Bureau of Hearings and: Avpeals,
representing the final decision of the Secretary, are identified by a suffix “a”
after the ruling number.

All references herein to sections of law relate to sections of the Social
Security Act, as amended, unless-otherwise specifically designated.

All references herein to regulations, unless otherwise specified, relate to
those-regulations of the Social Security Administration which are published
in the Code of Federal Regulations under Title 20—Chapter III—Part 404
(Federal Old-Age, Survivors, and Disability Insurance), Part 405 (Federal
Health Insurance for the Aged), and Part 410 (Federal Black Lung Benefits),
and Part 416 (Supplemental Security Income). For example, 20 CFR 404.312
refers to section 404.312, Part 404, Chapter III of Title 20 of the Code. New
and amended regulations are printed initially in the Federal Register.
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“Social Security Rulings” was pubhshed quarterly from 1960 through
October. 1967, bimonthly from the January 1968 through November 1974
issues, publication again became quarterly beginning January 1975. The
subscnpuon price is $11.45 a year ($2.68 additional for foreign mallmg)
~The price per copy is $2.90:

Cumulative. Bulletins-containing the rulings issued during 1974 and 1975
are -available by individual purchase from Superintendent of Documents,
Governmeént Printing Office. The prices are:

Cumulative Bulletin 1974 . S )
" Cumulative Bulletin 1975 ; 1.90

Cuniulative Bullerins from 1960 on other than those listed above, may be
obtained free-of charge upon request to the Social Security Administration,
Office of Pohcy and Regulations, 6401 Security Blvd., Baltimore, Maryland
21235.

The.Social Security Act and related laws are printed in the “Compilation
of the Social Security Laws.” The 1973 edition -is-available for purchase-in
two volumes. Volume I contains the Social Security Act as amended through
January 1, 1973, title IV of the Federal Coal Mine Health and Safety Act,
as amended in Mny 1972, and pertinent provisions of the Internal Revenue
Code of 1954. Volume IT contains sections of amending acts affecting the
Social Security Act, provisions of the Act which have been repealed and
provisions of related enactments through December 31, 1972. These volumes
may be purchased- together or separately, at $3.45 for Volume I -and $3.20
for Volume II. The Social Security Act is also contained in title 42 of the
UnitedStates -Code, section 301 et seq; title IV of the Federal -Coal Mme
Health and Safety Act of 1969, as-amended -(ininer’s black lung. benefits) is
contained in title 30 of the United States Code, sections 901 et seq.

Title 20_of-the Code of Federal Regulations, revised as of April 1, 1975,
consists of two volumes which can be purchased together or -separately.
Volume I sells for $2.45, Volume II, containing Chapter III, sells for $9.70.
New and -amended regulations are printed initially in the Federal Registet
The charge for individual copies is 75 cents for each issue, or 75 cents for
each-group of: pages as actually bound.

“The Social Security Handbook, fifth edition, reflects the provisions of the
Social Security Act-as amended through December 31, 1973, the regulations
issued thereunder, and precedential case decisions (rulings), relating to-the
retirement, survivors, disability, health insurance, black lung benefits, and
supplementary security ‘income programs. It also includes-brief - déscriptions
of related programs. The Handbook is intended for the use of people who
want a detailed explanation of these programs, how they operate, who is.
‘entitled to benefits and how such benefits may be obtained. The Handbook
may be obtained for $4:30;




These- publications, including materials now being prepared or planned,
when: published, may be -obtained from the Superinténdent of Documents,
Government Printing Office, Washington, D.C. 20402. A check or money
order-covering the cost of the publication, when listed, should’ accompany

" the order for the publication.

For sale by the Superintendent of Documents, U.S. Government Printing
Office, Washington, D.C. 20402. Price: $2.20
Stock Number 017-070-00296-0
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SECTION 202(d)7)- 42 U.S.C. 492(d)7)—CHILD'S INSURANCE
BENEFITS—STUDENT—PERIOD OF NONATTENDANCE

20 CFR 404.320 SSR 76-19

Where_due to.a strike by the personnel of an educational institution, a
student beneficiary is unable to resume or continue full-time attendance at the
institution for a period of time exceeding four corisecutive calendar months,
the period of time during which the beneficiary is-unable to attend classes
becaiise of the strike need not be considered a “period of nonattendance” as
that term is used in subparagraph (B) of section 202(dX7) of the Social Security
Act. For purposes of continuing entitlement in such situations, the inquiry is
whether, pursuant to_subparagraph (A) of section 202(dX7) the-beneficiary
would be considered by the institution tobe a-“full-time student” during the
strike or-whether, -but for the strike, the beneficiary would have been-“in
full-time attendance” at the institution,-and whether, upon settlement of the
strike and the resumption of classes, the beneficiary either intends to, or in
fact does, continue to attend the institution as a full-time student.

A strike of personnel-of an educational institution prevented the hold-
ing of regularly scheduled classes, and a student beneficiary, because of
this strike, was unable to attend -classes for a -period of time which
exceeded four months. With respect to those students who were entitled
to student benefits prior to the strike, it is held that the period of time

-during which the student beneficiary is-unable to attend classes because

of a strike need not be considered a “period of nonattendance’ as that

term is used in subparagraph (B) of section 202(d)(7) of the Social Security

Act. In such situations the applicable provision of the statute is subpara-

graph (A), rather than subparagraph (B), of section 202(d)(7).
Subparagraph (B) reads as follows:

“(B) Except to the extent provided in such regulations, an individual shall be deemed to
be a full-time student during any period of nonattendence at an educational institution at
which he has been in full-time attendance if (i) such period is 4 calendar months or less,
and (ii) he shows to the satisfaction of the Sccrctary that he intends to continue to be in
full-time attendance at an educational institution-immediately following such period. An
individual who does not meet the requirements of clause (i) with respect to such period of
nonattendance shall be deemed to have met such requirement (as of the beginning of such
period) if he is in full-time attendance at au cducational institution immediately following
such period.” 9




6 Old-Age and Survivors Benefits

This provision applies where a student beneficiary has a “period of
nonattendance” which is four consecutive months or less and following
which he or she resumes full-time attendance. Subparagraph-(B) provides
that in such situations, the student beneficiary may be deemed to have
been a full-time student during the period in which he or she was not
attending the institution. The legislative history of this provision indicates
that its intent was to provide for the continuation of benefit payments
during normal school vacation periods as well‘as during the school year
and to provide for benefits for any period of four calendar months or less
in which a person does not attend school.' A “period of nonattendance”
could properly be considered to be the period of time during which the
-student beneficiary (who was enrolled as and who had; by the standards
of the institution, the status of a-full-time student) personally decided or
was compelled not to be active as a full-time student-due to-personal
circumstance or because of personal conduct. Such personal cir-
cumstances could-include events such as employment or illness, or could
arise because the institution is not then offering courses which are of
interest to-the beneficiary.

Section 404.320(c)(3) of Regulations No. 4 has defined the status of
“deemed full-time student during a period of nonattendance,” to exclude
an individual whose nonattendance is due to expulsion or suspension,
notwithstanding the fact that the individual intends to or does in fact
resume full-time attendance within four calendar months after the begin-
ning of such period of nonattendance. Under both subparagraph (B),
quoted above, and section 404.320(c)(3), a “period of nonattendance”
may not exceed 4 consecutive calendar months. However, where a stu-
dent beneficiary is prevented because of a strike of school personnel from
resuming or continuing full-time attendance, the applicable provision of
the statute is subparagraph-(A) of sectior 202(d)(7). Subparagraph (A)
reads-as follows:

“(7) For purposes of this subsection—

“(A) A *full-time student’ is an individual who is in full-time attendance asa
student at an educational institution, as determined by the Secretary (in
accordance with regulations prescribed by him) in the light of the standards
and practices of the institutions involved, except that no individual shall be
considered-a ‘full-time student’ if he-is paid-by his employer while attending
an educational institution at the request, or pursuant to a requirement of his
employer.”

This provision defines a full-time student as a student who is “in
full-time attendance.” Full-time attendance is to be determined in light of
the standards and practices of the institutions involved and in accordance
with regulations prescribed by the Secretary. The applicable regulation,.
section 404.320(c)(2) of Regulations No. 4, defines full-time attendance.to
provide, generally, that if an individual is enrolled at an educational
institution and-is carrying a subject load which is considered full-time by
the institution, he or she may be considered a full-time student. Thus, if
there are-no classes being conducted by an educational institution be-
cause of a strike, but the institution intends to resume classes when the
strike is over, the inquiry should be whether the beneficiary would be

! See, H.R. Rep. No. 213, 89th Cong,., 1st Scss. 86 (1965) and S. Rep. No. 404, 89th
\l) ong., Sess. 97 (1965).
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Child's Insurance Benefits 7

consndered by the institution to be registered or enrolled as a.full-time.

student during the strike or whether, but for the strike, therbeneﬁcrary

would have been.i in full-time attendance at the institution and whether,

upon settlement of the-labor dispute and the-resumption of classes, the

beneficiary either intends to, or actually does, continue to attend the
~ institution as a full-time student.

SECTION 202(d). :(42 U.S.C. 402(d))—CHILD’S INSURANCE BENE-
FITS—DEFINITION OF EDUCATIONAL INSTITUTION.

.20 CFR 404.320(c) (5) ‘SSR 76-11a

Where claimants for child’s insurance benefits s “full-time students” con.
-tended that because the-credits of the nonaccredited school they attended were
accepted on transfer,-by three schools recognized by the Social Security Ad-
ministration -as- educational’ institutions, benefits- should be -awarded, Held, al-
though three schiools- accepting credns from the claimants’ school are recog-
nized by the Administration as educational- institutions, they have ot been
accredited by a State-récognized or nationally. recogn-zed accrediting agency
and therefore_the school attended-by the claimants does not meet the definition
of an *“educational institution” set forth in-Section 202(d) (7) (C) of the Social
Security Act.

The-issue hefore the Appeals Council is whether the claimants-are entitled
to child’s insurance benefits as full-time students. Specifically .at issue is
whether the school they attend meets the definition of an éducational insti-
‘tution as prescribed by section 202 (d)(7)(C) of the Social Security Act
and-section 404.320(c) (5) -of -Regulations No. 4.

The wage earner was entitled to old-age insurance ‘benefits -beginning
January 1973. On October 2, 1972, he filed an application for child’s insur-
ance benefits on behalf of his two sons. This claim was denied initially and
upon reconsideration hecause it was determined that the school the children
were attending was not.a school approved by a State or accredited by a
‘State-recognized or nationally-recognized accrediting body. The administra-
tive-law judge concluded that, since three schools that were recognized as
educationa! institutions by the Social Security Administration accepted
transfer credits from the school attended by the claimants, it met the defini-
tion of an educational -institution and_that the claimants were, therefore,
ertitled to child’s insurance benefits. Although the school in.question is not
accredited by any recognized accrediting agency, it will-be recognized as an
educational. institution -for purposes of entitlement to -child’s insurance
benefits if three accredited educational institutions accept -its credits—on
transfer.

Section 202(d) (7) (C) of-the Social Security Act defines an “educational
institution” as follows:

*(C) An ‘educational institution’ is (i) a school or college or university
operated. or directly supported by the United-States, or by any State or local
-government or political subdivision_thereof, or- (ii) a school or college or uni.

R ™ 11




8 Old-Age and Survivors Benefits

versity which has been approved by.a State or accredited by a State-recognized
or nationally-recognized accrediting agency or body, or (iii) a nonaccredited
school or-callege-or-univarsity-whose~credits-are accepted.-on-transfer, by -not.
less than threc institutions which are so accredited, for credit on the same
basis as if transferred from an institution so accredited.” See, also, Social
Security Administration Regulations No. 4, section 404.320(c).(5).

The Social Sceurity Administration sent the customary school attendance
form to the school attended by the claimants. and the school informed the
Administration of three schools in the United States to which they had sent
academic records. These three schools are not accredited educational insti-

tutions and the acceptance by these schools of transfer credits from the

school attended by the ‘claimants is insufficient to qualify-it. as an educa-
tional institution within the meaning of section 202(d)(7)(C) of the Act.
The claimant presented letters from three schools which all indicate that

‘they freely accept all transfer credits taken at the school which the

claimants- attend. All three of these schools are recognized as educational
institutions by the Administration and -precedent cases are available which
indicate that students at these schools are receiving child’s insurance bene-
fits as full-time students. Because these three educational institutions -accept
on, transfer, the courses taken at the school attended by the claimants, the
administrative law judge found that it -met the definition of an educational
institution.

However, none of these three- schools are accredited schools. Since the
Social Security Act and- the applicable regulations require that the credits
be-accepted, on transfer, by three irstitutions “which have been "accredited
by a State-recognized or nationally- recognized accrediting agency,” the
acceptance of transfer credits by these three schools does not qualify the
school. in question.

This being the case, the school does not meet the prescribed. definition of
an educational institution and-the claimants are not_entitled to benefits.

SECTION 202(d) (42 US.C. 402(d))—CHILD’S INSURANCE BENE-
FITS--FELONIOUS HOMICIDE—EFFECT OF JURISDICTION BY JU-
VENILE COURT—MAINE

20 CFR 404.364 SSR 76-29

In the State of Maine, where the 15 year old son of the wage eamer, accused
of murdering his father, is dealt with totally within the framework of the
juvenile court, HELD, he has not been finally convicted of intentionally -and
feloniously killing his father aud is, therefore, eligible for benefits.

The issue posed is whether a homicide committed by a juvenile is con-
sidered by the State of Maine to be “felonious.” The fa.'s appear to be
that ‘the wage earner was found shot to death and later the same day his
15-year-old son was arrested and charged with the murder. An attorney
was appointed for the hoy. One week later, a hearing was held before a
judge of the District Court, sitting as a juvenile court, pursuant to 15
M.R.S. Section 2551. At that time, the case was disposed of with the son
not being bound-over to the grand jury, as was possible under Maine law,

12




Child’s Insurance Bensfits 9 ‘

the clear inference being that-the juvenile court made its own adjudication {
of the youth’s act. On the following day the wage earner’s widow applied
on ‘behalf of the surviving children for benefits.
The effect of the conviction for feloniously and intentionally killing a
wage earner is- expressly stated:

“A person. who has been finally convicted by a court of competent
jurisdiction of the felonious and intentional homicide of an insured
individual shall not be entitled to monthly benefits or to the lump-sum
death payisents based -on the earnings of such. deceased individual and
such felon shall be considered non-existent in determining the- entitlement
of other persons to monthly benefits or the lump:sum death payment based

; on- the deceased individual’s earnings.”” 20 C.F.R. 404.3A4.

Thus, if the son could be said to hsve been convicted of intentionallv
and feloniously murdering his father, he would not be entitled to any ’
fits or be considered in any determination of the amount of bene
-which-his-mother-and/or siblings are entitled. The mere fact that he kilteu

—-==--——the-wage~earner~is-not enicugh by itsélf to disqualify the child from re- =
) ceiving benefits; he must have been finally convicted for intentional and
— ! felonibus-hoxhicide,in-order~to-be-deemed-ineligible“to“receivé‘*béh‘éﬁts’“.*ln -

those jurisdictions in which-courts-are empowered to treat juvenile ‘mur:
derers in a manner different from adults guilty of the same crime,. adjudica-
tions by those courts are often deemed not to be criminal convictions.
Where the juvenile court adjudication is viewed in such a manror, the
child accused of parricide remains eligible for benefits.
- Maine- is- one-such State that allows a District Court judge sitting in a
: juvenile court session -pursuant to 15 M.R.S. Section 2551, the option in
- certain instances, of treating a child that comes before the-court as, either
a'juvenile offender or binding that child over for a grand jury hearing and
subsequent criminal proceeding. Where the latter csurse is decided- upon,
the judge must make-a finding of probable cause and also find that the
child'is-a dangerous person and a-menace to the safety of the community.
Only upon such findings may the judge then order the child to be bound
over for the grand jury, thereby subjecting the child to standard- criminal
proceedings. 15 M.R.S. Section 2611, subs. 3.

If, howevet, the District Court judge employs the first option mentioned,
that of dealing -with the problem totally within the juveniie court frame-
work, then the effect on status of the child accused of a crime quite naturally
is altered. The judge would then make an adjudication of the commizsion ~ -
-of a juvenile offense, the effect of which will “. . . not operate in any manner, *
or to effect, a disqualification for public office, nor shall it be deemed to .
constitute a convictior-of crime.” 15 M.R.S. Section 2052 subs. 1.

Newspaper reports strongly suggest that the judge chose to treat the boy
as a juvenile offender. According to the local newspaper, the judge, while
extremely reluctant to discuss the case, did.acknowledge that the boy was
not bound over-to the grand jury, that-his case had remainéd within the
framework of the juvenile court system. As such, 15-M.R.S. Section 2502
subs. 1, would then operate to bar any attempt to view whatever decision
was reached by the District Court as a conviction for a felonious and
intentional homicide. An award of benefits tc wage earner’s namesake
@ would then be_proper and in accordance with the regulations,

13




10 Old-Age and Survivors.® nefits

SECTIONS 202(d) and 204(b) (42 U.S.C. 402(d) and 404(b)—CHILD’S
INSURANCE BENEFITS—OVERPAYMENTS—CHILD OVER AGE

18 NO LONGER STUDENT -
: - 20 CFR 404.506 and 404.507 SSR 76-20c
of MUNCE v. MATHEWS, 1A Unempl. Ins. Rep. #14,611 (S.D. Ohio:1976)
= The child’s insurance beneficiary born in January 1953 was graduated fron,

high -school ‘in June 1972 and did not continue in school after that -date.

‘Knowing that entitlement to child’s insurance-benefits terminates- when a

beneficiary over age 18 is nolonger & full-time student, the plaintiff continued

to_accept monthly benefit payments-in the belief that notification of-these
: events was unnecessary and that payments would terminate automatically.
2 -Held,in continuing to accept such payments with the knowledge that entitle- {
: -ment had ceased, plaintiff was not without fault in causing the overpayment of

benefits and-recovery of the overpayment may not be waived pursuant to

section 204(b) of the Social Security-Act.

Duncan;-DisTRiCT-JUDGE® -
This-is an- action under.thé Social Security Act, 42 -U.S.C. Section g
405(g);-for’i'sview-of-a-ﬁnal-decisién.ofatkie.Secretary,of.Health,_Educ‘a*tign_-m e
and Welfare refusing to waive repayment of an overpayment of social
security benefits. This matter is before the Court on plaintiff’s motion for
summary judgment. )
~ Since 1959, plaintiff and her children have been receiving survivor
benefits under the Social Security Act. A child is entitled to benefits until
he reaches the age of 18. If a-child-continues in regular school atiend-
ance, he is entitled to benefits from age 18 to age 22. ‘Plaintiff’s daugh-
ter, Alice M. Estep, was born January 1, 1953. In June, 1972, she
graduated from_high school. She did not thereafter-attend school; thus,
she became ineligible for-further benefits in June, 1972. Neither plaintiff
nor her daughter notified the Social Secufity Administration of the daugh-
ter's ineligibility. An overpayment of $1,255.70 resulted.
The administrative law judge made the following findings of fact which
are fully supported by the record before the Secretary:

\-
TN

During the oral hearing, at which the appellant, Ruth K. Munce, and her -
attomey, James W. Brown, appeared and participated on October 18, 1974, ,
Mrs. Munce testified that she actually telephoned the Social Security District
Office and inforined them that Alice was no longer in regular school attend-
ance. She stated that she was told by'an individual to whom she talked on the
telephone -at the district office not to-bother them with this information
because they automatically adjust payments to children when they attain age
18, or when they stop going to school after age 18. She could not explain how
anyone could expect the Social Security Administration to know that a child
had discontinued school attendance, unless notification was given. In a ques-
tionnaire dated August 3, 1973, the appellant stated *‘I thought the Social
Security Office made the adjustments themselves when a child reached 18 or
finished.school, as they did with the other children.” Thus, the appellant’s
statements on August 3, 1973 and during the course of the hearing are to the
effect that she believed that she was not required to notify the Social Security
Administration that Alice was no longerin school attendance after June 1972,

The fact remains, however, that Mra. Munce did send a notice in March of
1971-with respect to the school year ending June 1971, On that notice, she
indicated that Alice was still in full time school attendance; that Alice in-
tended to_continue full time school attendance; and that she intended to
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Child’s Insurance Benefits 11

continue in full time-school attendance .through the next school year ending
June 1972, The next notice sent by Mrs. Munce to the Administration contains
no dates. and was received by the Administration in April 1973, It shows that
Alice is’not attendmg school and thkat she does not intend te attend school.
“Upon further inquiry, it developed that June 1972 was the last month in which
Alice attended school, ard that, thereafter, she obtained a job.

On the basis of a relund questionnaire ‘completed by Mrs. Munce, it is
apparent that recovery of-ihe overpayment of $1,255.70 would result in some
financial hardship. However, I cannot, under the circumstances of this case,
-find that the appellant was without fault in causing the averpayment, On the
contrary, I specifically find tliat the appellant knew of her obligation to notify
the Administration-that Alice discontinued regular school-attendance after
June 1972. I-assign no credibility to her assertion that she was informed by
employees of the District Office not to bother them with such information
because they automatically took the proper action in such cases. The fact that
she actually did send notices with respect to Alice’s school attendance in
March 1971 and in April 1973 clearly indicates that she knew of her obhgahon
to report this évent, and that she actually did report the events, but notin time
to avoid the overpayment. Consequently. I am persuaded, and I so find, ihat
the appellant was not without fault in this matter.

By reason of the foregoing,-itis my.decision that adjustment or recovery of
the overpayment in this case may not be waived.

- .._.Under the_.provisions..of .20.C.E.R._§404.506_the Secretary. will_waive
-recovery of an overpayment if the recipient was “without fault”” and the
recovery would either ‘(1) Defeat the purpose of Title II of the Act-of (2)

Be against: equity in good conscience.” Fault is defined in 20 C.F.R.
-§404.507:

“Fault” as used in “without fault” . . . applies only to the individual.
-Although the Administration may have been at fault in making the overpay-
~ ment, that fact does not relieve the overpaid individual or any other individual
“from whom the Administration seeks to recover the overpayment from liability
for repayment if such individual is not without fault. In determining whether
an individual is at fault, the Administration will consider all pertinent cir-
cumstances, -including his age, intelligence, education, and physical and
mental condition. What constitutes fault . . . on the part of the overpaid.
individual . . . depends upon whether the-facts show that the incorrect
payment to-the individual . . . resulted from:
(a) Anincorrect state.nent made by the individua) which he knew or should
have-known to be incorrect; or
(b) failure to furnish information which he knew or should have known to be
material; or
(c) with respectto the overpaid individual only, acceptance of a payment
which he either knew or could have been expected to know was incor-
rect.

The administrative law judge’s determination that plaintiff was not
without fault is supported by substantial evidence. Plaintiff’s theory is
that she thought the Social Security Administration would make the.
adjustments-to the social security payments when the child reached age
18 or finished school. She further states that she was so informed by a
local social security administration office. Assuming these facts to be
true, plaintiff knew that her daughter’s benefits should have been termi-
nated in June, 1972 when she quit school. She was merely under the
belief that the Social Security Administration would automatically termi-
nate the payments. When the administration did not, plaintiff then, of
necessity, knew that she had received an overpayment of social security

G“"neﬁts. Plaintiff, therefore, accepted, the payment on behalf of her
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12 Old-Age and Survivors Benefits

daughter knowing it to have been incorrect.

WHEREUPON, the Court HOLDS that plamuff’s motion for summary
judgment is without merit, and therefore it is DENIED. The decisior: of .
the Secretary-of Health, Education and Welfare is AFFIRMED. )

3

Survivor’s Insurance Benefits

SECTIONS 202(d) and (g) -and 205(a) (42 U.S.C. 402(d) and (g) and
405(a))—~SURVIVOR’S INSURANCE BENEFITS—EVIDENCE OF
DEATH—ESTABLISHING DATE OF DEATH AFTER ABSENCE OF
SEVEN YEARS

Q

--20.CFR.404.705. - SSR.76-1c

Sullivan v. Wemberger, USDC W.D. OF N. C., C-C-74-167 (4/4/15)

-Claimants maintain that February.25, 1961, the date of disappearance, is

-benefits as of that date.

.rain,

for Chesterfield County, South Carolina, ruled that Sullivan had died of

TA Unempl. Tns.Rep. 114,233 975y~ 700

The wage earner ran from his home during flood conditions on February 25,
1961, when police arrived after he had shet one of his 12 children in the shoulder.
He was not seen or lieard from ugain, and a State court determined that he died of
drowning on February 25, 1961.

Held: State -court rulipg as to date of-death is not controlling in considering
‘application for survivor’s insurance benefits, and sufficient testimony and evidence
exists to support conclusion that the wage earner did not die on February 25, 1961,
and to_support a presumption of death seven years after his disappearance under
SSA Regulations No. 4, section 404,705,

McM.llan, District Judge:

Glaimant Lola B. Sullivan ﬁl«.d suit on August 12, 1974, for herself
mdlvxdually, and on behalf of her four minor children as guardian ad-
litem. The suit seeks children’s benefits under Section 202(d)(1) of -the
Social Security Act and mother’s benefits under Section 202(g)(1). The
issue-is the date of death of the wage-carner, Grady Sullivan, husband of
the claimant. The hearing examiner ruled that the date of dcath should be
presumed to be seven years after the date of Sullivan’s-disappcarance.

the proper date of death, and they seck a ruling that they are entitled to

The.records shows that Grady Sullivan disappeared from his home near
Jefferson, South Carolina, on Fcbruary 25, 1961. On that date he had
come home intoxicated and, having become upset with the behavior of one
of his twelve -children, shot her through the shoulder. The police were
summoned and upon their arrival Sullivan ran from the housc, never to be-
secn or heard from again. A great deal of rain had fallen for several days
prior-to Sullivan’s disappcarance, and the creek close to his home had risen
considerably and flooded some areas. Additionally, there was in the vicinity
an old mine hole which was very deep and full of water as a resvlt of the

On February 17, 1972, Judge J.A. Spruill of the Court of Common Pleas
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Survivors Insurarice Benefits. 13

drowning on cr-about February 27, 1960. His order was amended by Judge
-Robert W. Hayes of the Fourth Judieial Circuit of South Carolina on
February 11, 1974, so as to change the date of death to February 25, 1961.
The eourt is not bound by the state court’s detcrmination of the date of
death. Tobin v. United $:ates-Railroad Retirement Board, 286 F. 2d 480
(6th Cir. 1961); Lahr v. Richardson, 328 F. Supp. 966 (N. D. Ill. 1971),.
affd, 476:F. 2d 1088 (7th Cir. 1973). The rationale hehind this rule was

expla)ined by the eourt in Nigro v. Hobby, 120 F. Supp. 16, 19 (D. Neb
1954): -

The finding of the probate court does not under the principles of res judicata nor
the principles of collaterat estoppel prevent the issue of the time of-the decedent’s
death from being considered-and determined by the administrator in this-action.
The Federal-Security Administrator was not a party to the Nebraska probate
proceedings and the money souight to be recovered in this action was nat part of the
res over whicli the probate court exercised jurisdiction. The probate decree is,
therefore, not controlling in this case.

.

Mrs. Sullivan first filed for survivor. benefits on April 4, 1963, but her

| mmapplieation..was..denied-on-that--and-several-other -oceasions:—-A-hearing- ~— --—
. examiiiet, dé‘ermined on April 25,.1974, that Sullivan had not died on Feb-
. _.xuary. 25, 19%1,.but.that_hi,_death should_be.presumed_to.have oeeurred. . _ - -

sevel years liter, on February 25, 1968. The-examiner ordered that the
elaimants were entitled to survivor benefits as of the later date, February
25, 1968. The Appeals Couneil affirmed this deeision on July 11, 1974,
= ——— -“Beeause'Mrs:-Sullivan now lives inMonroe, North Carolina, in this distriet,

she sued in this eourt for review of the determination of the examiner.

Although from the transeript of the hearing one eould reasonably con-
elude that Grady Sullivan had in faet died on February 25, 1961, there is
enough testimony to the eontrary to support the “substantial evidence”
standard as interpreted by the Supreme Court in Richardson v. Perales,
402 U.S. 389 (1971). See also Laws v. Celebrezze, 368 F.2d 640 (4th Cir.
1966). Similarly, there is sufficient cvidenee to support a presumption of
death seven years after the disappearance, 20 C.F.R. §404.705. Although
claimants are obviously poor people who could eertainly use the-extra
money, the reeord supports the examiner’s findings, and the court should
not, with its statutorily limited review, retzrse the finding of the hearing
examiner as to the date of Sullivan’s death.

For these reasons the court grants the defendant’s motion for summary
judgment.

oy
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CONDITIONS FOR ENTITLEMENT
TO BENEFITS (GENERAL)
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Applications

SECTIONS 202(d) and 205() (42 U.S.C. 402(d) and 405(j))—
APPLICATIONS—FILING FOR ALL BENEFITS

. 20 GFR 404.603 and 404.613 SSR 76-2

Where olﬂy cvidence concerning”inidividital's infent with 19spect to scope of appli-
cation is-statement “I apply for-insurance benefits payable to me,” held, such
e e Statement, would;not support finding.that such:individual.had.manifested.intent:to. .. .
apply for ben¢fits on behalf of individual for whom such applicant later served as
repregentative payee.

A question has been raised as to whether the application for a lump-sum
death payment filed:by the widower of a deceased wage earner may also
serve as an application-for child’s insurance benefits on behalf of the

children of the wage carner. Such application contains the following state-
ment:

I-hercby apply for the-lump-sum death peymert and for any nsurance benefits-
payable to-me under Title IT of the Social-Security Act, as amended. (Emphasis
added)

There is no statement on the application form with respect to the identity,
or even the existence, of the subject children.
The precise:question was-as_follows:
The question;presented is whether the application by the widower niay be treated as
an upphcallon on hehalf of one or more of the vhildren since,.ander nppucnbie
' regulations, t the widower may have been the proper peity to execute an application
: on behalf of the children and since benefits for the children may have been-*paid™to
the widowér. as their representative payee under section 205¢5) of the Social Security

Act.
The Social Security Act provides, with exceptions not relevant here, that
to-be entitled to a benefit, an individual must file an application therefore.
Thus, section 202(d)(1) of the Social Security Act, as-amended, provides
that an individual shall be entitled to a child’s-insurance benefit if-such -
. individual, inter alia, ‘“‘has filed application for child’s insurance benefits.”’ :
: The courts have held that a claimant would not meet this “substantive”
requirement for filing an application unless he has, in a manner consisterit’
with the Act and regulations, manifested an.intent to claim a-social security
benefit, Bender v. Celebrezze, 332 F.2d 113 (7th Cir., 1964); McNally v.
Fleming, 183 F. Supp. 309 (D.N.J., 1960); Medalia v. Folsom, 135 F.
Supp. 19:(D. Mass., 1955). Thus in instances where a written statement
O vhich-later is perfected by a subscqucntly executed prescribed form) may |

) l: MCe considered an *“‘application,’’ segtion 404.613 of Social Security Admin- |

— s = p——
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istration Regulations No. 4 (20 C.F.R. 404.613) provides that such written

statement must indicate an intention on the part of the-applicant to claim

L monthly benefits. -

’ The same “filing’’ requirements must. be met where, under section
404.603 of-Regulations No. 4, a .party other than the claimant files.an
application for benefits on behalf of the claimant. The party filing the
application mustidentify the individual claiming the benefit and manifest in

-~ writing-an intent to claim benefits on his behalf.}
Whether an individual intended to claim a social security benefit and the
’ scope_of his application for a benefit-are issues of fact which generally must

: be resolved by the -appropriate trier of fact within- the Social Security

§ Administration. However, where the only evidence-concerning the indi-

. vidual’s intent with-respect to the scope of his application is the statement

on the-application, “I apply for benefits payable-to me,” such statement

B would not be sufficient to-find that the individual had manifested an intent

to apply. for benefits on behalf of another individual, even though the
applicant:could have.been ‘‘paid’’benefits_as.the. represemanve.payeeufon_A_,,m_.

Lo -such other-individual had such other individual later become entitled to-a

: benefit.?

PO — »4

First, the statement “I apply for benefits payable to-me,” would- not, by
itself, indicate that the individual filing the application is acting in a
-representative capacity. Without any such indication, it is assumed that the
individual 1s acting-on his own -behalf. Unless SSA finds on the basis of
other contemporaieous evidence that the applicant manifested an intent to
apply for benefits in a representative capacity, an application with a
: statement thereon like that involved here may serve only as an application
- for the individual who filed it.

) ‘Further, while benefits may be “paid’’ in limited circumstances to the :
represcntative payee of an entitled-individual under section 295(j), such -
payee does not thereby become entitled to such benefits and-such benefits N
‘may. not be considered to be benefits *“payable to him.”” Under the provi-

sions of section 202(d) of the Act, it is clear that, whether the child files the
-application himself or the ﬁhng is done by another person acting on behalf -

of the child, the child legally is the person *“‘entitled’’ to child’s insurance

benefits and such benefits are *‘payable”’ to the- child rather than to its

parent or to any other person acting on-the child’s behalf. This is manifest:

Tty

! The only category.of benefits where an individual other than the claimant commonly must
exccute an application on’behalf of the claimant is child’s insurancc benefits. Thus, the legend
on_the application for child’s insurance benefits reads as follows:
: “I hereby apply, on behalf of the child or children listed in item 3 below, for-all:
- insurance benefits payable to them under Title Il of the Social Security Act, as amended.
(If you are applying on Four own behalf, answer the questions on this form with respect
to yourself.)”
Where a proper party hasfiled on behalf of a claimant one of the preseribed application forms
other than the form for child’s insurance bencfits, that party must indicate on the application
form that he is filingin a representative capacity. Such process is described in Claims Manual
section 2030. Otherwisc, there would be no basis for SSA to find that such applicant had filed
the application on behalf of another person in addition:to, or instead of, himself.

2.For such entitlerent, other requirements would, of course, have to be met: the individual
applying would have to be a proper party to apply on behalf of such other individual under
; y ection 404,603 of Regulitions No. 4, and such other individual would have to meet all other
E lC*enlillemcnt,rcquiremcnls at"a time witain the life of the purported application.

4

.
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16 -Conditions for Entitlement To Benefits (General)

from_a reading of -section 202(d) and of section 205(j), which concerns
X representative payment. Section 205(j) provides:

: (i) When it appears to the Secretary that the intercst of an applicant entitled to a
payment would be served thereby, certification of payment may be made, regardless

of the legal competeney orincompetency of the individual entitled thereto, either for

direct payment to such applicant, or for-his use and benefit to a relative or some
otber person.

And, finally, even if the words “I apply for benefits payable to me’’ could
be interpreted-to mean that the applicant was filing in a representative
capacity for-an individual on whose behalf the applicant may have been
“paid’”benefits as the individual’s representative payee, such words would

= - notindieate-with any ¢ertainty the identity-of the purported “claimant.””A
. determination concerning when to institute representative payment and
: who to select -as the representative payee is ultimately within the sound:
’ discretion of the Secretary. (Section-205(j) of the Act provides only-that the
Secretary “may’’ institute representative payment and implicitly that he
“may’’select one individual from several potential payees where it appears

served thereby.)If the only manner in-which an undisclosed claimant could

e —she-identified-for-purposes-of--the- *!substantive’>-application-requirement.-

‘ would ‘be through the selection.of another person as his representative
payee, (such selection being within the discretion of the Secretary) and if
sueh “other’’ individual would-not be selected until the claimant had been
determined to be entitled, it would follow that an applieation for benefits by
a “potential’’ payee for an undisclosed elaimant would never sufficiently
identify the claimant to sérve as an application on behalf of the claimant.

"~ Accordingly, on the basis of the foregoing, if the only evidence manifest-
ing the applicant’s intent is the statement on his application, “I apply for
insurance benefits payable to me,’’ such applicant has not filed for benefits
on behalf of another individual.

SECTION 202(b) (1) (A) and 202(d) (1) (A) (42 U.S.C. 402(b) (1) (A)
and 402(d) (1) (A))—APPLICATIONS—INTENT TO-FILE

20 CFR 404.613 SSR 76-30

The wage carner specified in written statement that he did not wish to file
for-benefits on behalf of his dependents because he had “no immediate plans of-
retitement.” Under applicable provisions of Social Security Act, it would not
have been in the interest of the dependents to delay filing for benefits solely be-
cause of wage earner’s retirement plans, HELD, the written statement raises suffi-
cient doubt about wage earner’s intent with respect to filing for benefits on
behalf of hic dependents which doubt is to be resolved in favor of finding intent
- tc file that such-statement indicated such intention, as required by Regulations
No. 4, section 404.613(b).

A question has been raised concerning a written statement which was
made by the wage earner on behalf of his wife and child. * Such statement

) 1 The statement was included on the wage earner’s application for retirement insurance
benefits. In addition to the statement, the wage-earner makes specific reference on the
@ opplication to his wife and his son. .
ERIC 5
< O
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readsas follows: i

““I:do not wish to file for [my] wife and child now since I have no imme-
-diate plans. of retirement.”

The:specific issue raised was whether the quoted statement would qualify
as-a written'statement which indicates an intention to claim benefits on-be-
half ‘of-another person as required by Regulations No. 4, section 404.613(b) .2

Sections 202(b)-(1) (A) and 202(d) (1) (A)-prescribe_the application re-
quirements_for wife’s and’child’s benefits respectively. In each case the in.
dividual must have “filed-application for ... . benefits.” Section-404.613 -of
Social: Security- Administration Regulations- No. 4- sets- forth the- circum-
stancesunder which a written statement (rather than a prescribed application
form) may be considered to be an application for monthly benefits. Section
. 404.613-also indicates the circumstances-under which a- person other than
the-claimant may -file a -written- statemént on -behalf of the claimant.® In
describing- the.type of written statement necessary, ‘section-404.613 (b) pre-
scribes.that the statement must-“[indicate] an intention to claim on-behalf
of -another person monthly benefits.” (Emphasis- supplied.) While _section

""" "404:613"does fi6t-take explicit reference to “doubtful intents,” it clearly
- does not preclude SSA from finding an intent to file where-a.written.state-
~~~~~~~ment-raises-doubt-about ar-individial’s ifitefit to file. "Section404:613(c) (1)
- ‘provides; in-pertinent part, that once a written statement has been received,
notice ‘in writing shall be sent to the claimant (or where -the claimant is a
minor or incompetent, to the person submitting the -written statement on
his behalf), stating that an initial determination will- be made with respect
to such written statement if a prescribed application form is filed with SSA
within 6 months from the date of the notice. Thus, if any doubt concerning
an-individual’s intent to claim benefits. on behalf of another-has been mani-
fested by a written statement, such_doubt could be resolved by .giving-the
individual the opportunity to file a prescribed application form within 6
.months fromthe date of SSA’s notice. The foregoing interpretation has been
explicitly adopted as part of SSA’s operating procedures. These: procedures
provide that if-some doubt exists about intent to file, the doubt should" be
resolved by finding an intent to file.

In light of the foregoing conclusions pertaining to the requisite -intent
for purposes of -the application requirement, the sole issue -remaining to be
resolved with respect to the subject wage earner’s statement is whether it
didzin.fact raise doubt about his intent to file on behalf of his wife and
child. The only evidence concerning the wage earner’s intent with respect
to the purported filing for his wife and child was the statement previously
quoted-and specific reference to his wife and child (see footnote 1) on the

*It does not-appear that an individual could -meet the application requirement for
monthly -benefits-by manifesting an intent couched in terms of a future contingency. The
‘regulatory scheme implementing the statutory application requirement does not authorize
the Social Security Administration to hold in abeyance a purported application or written
_statement until'the Social Security Administration has been able to verify the occurrence
6f'aomeffgtiife event designated by-the individual in such application or statement, -

*Under the_facts raised"here, the subject wage earner would be permitted_to file a
written statement of intent on behalf of his spouse and his son. Section 404.613(b) (2) (i)
and - (ii)- of: Social Security- Administration Regulations No. 4. Thus, if the Social Se.
curity Administration finds that his statement manifested the requisite intent to-claim

Q  1cfits, such statement may serve as application for both spouse and son.
. ERIC 21
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wage earner’s application. The written statement indicates that the wage
earner’s -sole reason for not wishing to file for benefits was his concern
- that his retirement plans would in some way make it disadvantageous for
him to file or at least nullify any advantages that may arise from the filing.
This simply is not the case, however. It clearly would have been advanta-
geous under applicable provisions of the Social Security Act for him to
have filed regardless of his retirement plans.
If a wage earner files an application on behalf of his dependents within
one year of the month of their initial eligibility for benefits (henceforth
referred to as a “timely” filing) his dependents are assured of receiving
all benefit payments which are not precluded by the annual earnings test
(or by another deduction or nonpayment provision) for the duration of
their entitlement. Such assurance is quite important due to the many un-
certainties: inherent in the application of -the annual earnings-test* and the
possibility that the wage earner may not be diligent in applying for bene- -
fits once it appears that such test will.no longer preclude payments. Fur- '
ther, a timely filing by dependents can sometimes work to the. advantage

of the Tamily in the application of the annual earnings test. Newly entitled )
dependents-increase the amount of the family’s benefits against which work
deductions may "be imposed. "Thus, in some instarices, a family with ens— ~~
titled -dependents may. be able to receive benefits for part of a year even '
though no benefits-would- have be¢n payable to-the wage earner if -solely
he were entitled. While it is generally to the advantage of both wage earner
and dependents for the dependents to make a timely application, we are
aware of no countervailing disadvantages associated with a timely filing
under the circumstances present here.

- Accordingly, since it would not have been in the interest of the wage
earner’s-dependents to have their filing delayed solely because of the wage
earner’s retirement plans-and since the wage earner indicated in-his written
statement that the absence of plans to retire was the basis for his purported
wish not to file, the written statement may be viewed by SSA as raising
doubt about the wage earrer’s intent to file and that SSA may find that
the wage earner did intend to file as required by section 404.613 (b) .

*4Uncertainties” which affect the imposition of work deductions include changes in the
Jevel of the wage earner’s annual earnings as-well as fluctuations in earnings from month
to month during the year, changes in the number of individuals who are entitled on his
account, statutory changes affecting the nature of the test jtself. Uncertainties such as
these make it difficult for individuals to predict whether benefits otherwise payable to
them or their dependents would be precluded by the test.

4 The U.S. Court of Appeals for the Second Circuit held that a written statement which
closcly paralleled the written statement made here qualified under section 404.613(a) as
a filed “written statement . . - ‘that indicates an intention to claim monthly benefits.”
Widermann v. Richardson, 451 F.2d 1228 (2d Cix,, 1971).
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EXCLUSION FOR DOMESTIC SERVICE—CONSTITUTIONALITY
20 CFR 404.1027(j) and (1) . SSR76-12c

PRS-

U

FISHER, et al v SECY OF HEALTH, EDUCATION, AND WELFARE, et

" al, USCA, 7th Cir., 522F 24493 (1975)

Where claimant” alleged that the minimum earnings-requirement, excluding
earnings of less than $50°a quarter for domestic service from a single -em
ployer,_discriminated against certain domestic workers who were alleged to-be
-an identifiable minority group, an identifiable sexual group, and an identifiable
-economic group-of poor-wage earners, Held, a-legislative classification may not
be found-invalid without -a showing that Congress intended to discriminate
and such intent may not_be inferred fromn allegation that Congress knew or
should_have-known that_the -class was composed principally- of- mmomy mem-
bers..Further held,-the requirement has a sufficiently rational basis in-cover.
ing regularly employed- domestic workers despite fact, recognized by the
Congress, that-some such-workers (e.g., those employed- by several employers
for a few-days per quarter) would -be -excluded from the classification.

PeLt, Circulr JUDGE:

This is_an appeal from a judgment of the district court affirming .the
decision of the.Secretary of the United States Department of Health, Edu-
cation, and Welfdre denying compensation insofar as plaintiff’s complaint
sought review of that decision and-dismissing the remainder of the com-
plaint. Plaintiff * is-a black woman who worked for various persons as a
domestic servant until July 1966. She worked as a dishwasher at a hotel
from July of 1966 until October 1968 at which time she was injured while
working. -Her complaint- alleges that this injury resultéd in her becoming
disabled within the meaning of various subsections of the Social Security
Act. 42 USC, § 423; 20 C.F.R. § 404.15011f. She filed a claim under 42
US.C. § 401ff. Her claim was denied by the hearing examiner of the
Social Security Administration (now Administrative Law Judge; herein-
after ALJ) on the grounds that she failed to establish eligibility for disa-
bility compensation by showing the requisite earnings during-the preceding
40 quarters, principally because -of a lack of showing of compensation of
at least $50.00 per quarter for sufficient quarters from a single employer for

period during which she worked as a domestic employee. 42 “U.S.C.

¥ 1<C§§ 423(c) (i) (b) (i), 409 (g) (2)25§ also 26 U.S.C. § 312I(a) (7)(B).

Aruitoxt provided by Eic:




20 Employment

The Appeals Council affirmed this decmon, and plamtlff filed this action

for review under-42 U.S.C. § 405(g) in addition to seeking other relief.
Count I of plaintiff’s complaint alleges that the conclusions of the ALJ
were not supported by substantia! evidence. On appeal she argues that the
ALJ applied too.strict a-standard in determining that plaintiff had not met
her burden. In Count II of the complaint;_plaintiff alleges that the Secretary
of the Treasury and his delegate (the Commissioner of ‘Internal Revenue)
have failed “to compel, to attempt to compel, or to take prudent measures to
-compel” the- collection of the employment tax. Plaintiff seeks mandamus
relief to compel-the collection of the employment tax:on domestic workers’
salaries if the $50.00 per employer per quarter limitation is declared uncon-
stitutional or mandamus to compel the Commissioner to require reporting
‘of all domestic workers’ wages paid if the limitations are upheld. See 25
US.C. § 3121(2) (7) (b). Count III of the complaint seeks a permanent
. injunction against the Secretary of the Treasury, the Secretary of the
Department of Health, Education, and Welfare, and- the Commissioner of
Internal-Revenue enjoining them from enforcinig the one employer earnings
T“Tequirement against black uitizens. She alleges that these provisions are
v01d because: .
- “they- segregate'a’certam class-of -all-employees-by race-and-status - -- - -~ ——
to be -denied disability insurance under the Social Security Act:
and therefore deny them civil and human rights -inhering in the
due process clause of U.S. Const. Amends. V, XIII and XIV, and
freedom from slavery and servitude guaranteed by U.S. Const.
Amend: XIII. These irrational, arbitrary conditions . . . perpetuate
bondage and peonage, forbidden by terms of U.S. Const. Amend.

XIII and the Anti-Peonage Act. 42-U.S.C.A. 1994 (1969).”

Counts_IT and III are brought as a class action. The complaint was later
amerided to ask for a déclafation that theé minimum earnings requirement
during a certaifi number of quarters as such was unconstitutional and for
an injunction-agsinst its enforcement. The complaint was also.amended to
plead that domestic workers are an identifiable black racial group, an
Jidentifiable sexual group of women, and an identifiable economic group of
poor wage-earners. On appeal, plaintiff argues that the district court erred
in-dismissing each count and also erred in not convening a three-judge
court. The plaintiff urges us to-decide the constitutional question rather than
remanding for a three-judge court to be constituted. According to plaintiff,
all the facts needed for us to decide-this portion of the case are matters
of public- record.

I. Sufficiency of Evidence

We must uphold the decision of the Secretary if it is supported by sub-
stantial evidence. 42 U.S.C. § 405(g). In his opinion the ALJ stated:

““Following the expiration of the statue of limitations with respect to any

! Sometime- subsequent to the filing of her complaint but prior to the judgment.in
the district court, Fula Mae Fisher died. This fact came to the attention of the gov.
ernmental_defendants through the filing of a death claim by her husband. Upon motion
of the defendants, the husband as administrator of the estate was substituted in this
court as party plaintiff. For convenience of reference, however, in this opinion we have

@ ated the matter as though Mrs. Fisher continues as the active claimant.
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year the absence of any entry of the Secretary’s records as to the
wages- alleged to have been paid by an employer to an individual
during any period in such year shall be presumptlve evidence that no
such alleged wages were paid to such individual in such period.”
This quotation is an accurate paraphrase (almost a quotation) of 42 U.S.C.
§ 405(c) (4) (B) and 20 C.F.R. § 404.804, under which the ALJ was re-
quired to evaluate the evidence.
As a part of his evaluation of the evidence, the ALJ stated:
“Since in the instant case there is no showing of wages on the .in-
dividual’s earnings record for the periods in question, the evidence
required to_prove the-alleged wages must be substantial and of proba-
‘tive value and must clearly establish both the amount of wages paid
and the time of payment. Moreover, the evidence necessary to establish
‘these wages for a period in a year or years when the statutory limita.
tion has-expired must also be sufficient to overcome the statutory pre-
sumption that no such wages were paid.

T T “The record before the Hearing examiner is void of factual or conclu-”
sive évidence to substantiate thé clairiant’s allegations of wages paid
during the period involved. Since the claimant has been unablé to meet
-the burden of proof and has failed to furnish adequate -evidence of
alleged- wages paid to establish additional quarters of coverage, the
hearing examiner is constrained to conclude that the claimant lacks the
necessary- quarters of coverage to be fully insured and that she is not
entitled to disability insurance benefits.” (Italics added:)

Plaintiff argues that the italicized phrases show that the ALJ required
her to meet too heavy a burden of proof and that he ignored her testimony.
She principally relies on Breeden v. Weinberger. 493 F.2d 1002 (4th Cir.
1974), and Kephart v. Richardson, 505 F.2d 1085 (3d Cir. 1974).

The consideration of these cases takes us on the customarily difficult
journey on the shimmering semantical sands involved when an effort is
made to put into words the concept of the dispositive effect of a presump-
tion when the determiner of ultimate fact also has before him other
evidence. -

In Breeden the court reversed a decision in which the ALJ and the district
court had required the claimant to prove her case by “clear and con-
vincing evidence.” The Fourth Circuit held that the presumption did not
alter the burden of proof requirement that claimant need only prove his
administrative claim by a preponderance of the evidence. The court further
held, however, that the statutory presumption here involved did not vanish
when contradictory evidence was introduced under the Thayer “bursting
bubble” theory of presumptions, but rather that the presumption would
survive the offering of contradictory evidencc and could thereafter consti-
tute substantial evidence that no wages were paid. 493 F.2d at 1007.

“Upon the basis of the evidence in the case before it, which evidence need
not be repeated here, the Fourth Circuit concluded that the administrative
decision was not supported by substantial evidence. A reading of the opinion
makes it obvious-that a substantial motivating factor in the court’s decision
was the arbitrary rejection of evidence by both the ALJ and the Appeals

© ouncil. It, of course, can scarcely be contended that the statutory presump-
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tion should be the basis for rejecting consideration of evidence simply
because it is contrary to that created by the presumption.

In Kephart thé Third Circuit reversed and remanded for further pro-
ceedings the denial of a claim on the grounds that the ALJ had applied
too strict a standard in requiring “substantial evidence . . . sufficient to
rebut the presumption of validity accorded by law to the Secretary’s wage
records.” 505 F.2d at 1088. The court recognized that the Wigmore
(Thayer) theory of presumptions did not apply to this-statutory presump-
tion but held that it is merely one evidentiary factor to be weighed along
with other evidence. The court also stated, 505 F.2d at 1089, that it saw
nothing in the statute which required the claimant to -rebut the negative
condition of the records by “substantial evidence,” citing on a “cf.” basis
Thacker v. Gardner, 268 F. Supp. 663 (W.D. Va.), aff’d, 387 F.2d 387
(4th Cir. 1967), cert. denied, 390 U.S. 1017. We note that although the
court denied the need for corroboration of the claimant’s testimony if the
ALJ found his testimony credible, in Kephart the claimant’s testimony was

——————in-fact-corroborated-by-his-wife-and-three-other.persons. .Corroboration..of .

testimony can, of course, be a_strong factor in minimizing doubts an ALJ

_ _ _might_have.regarding*a.claimant’s. testimony.. .

The defendants in the present-case in support of the determination below
rely in part upon Thacker, supra. However, in Breeden the court stated that
it “did not necessarily approve-the district -court’s- apparent insistence on
‘positive evidence.”” The court went on- to state thatits per curiam opinion
affirming in Thacker merely noted that there was substantial evidenc: sup:
porting the administrative decision and that-the evidence in that case was
far weaker than-in the present case. 493 F.2d at 1005 n.3.

In final analysis it appears to us that we have:to determine whether the
italicized words in the ALJ’s evaluation of the evidence so clearly indicate
that -an incorrect standard was in fact applied as to cause us to determine
ultimately that his decision was not supported by substantial evidence.

Having carefully studied the ALJ’s opinion, we cannot conclude that he h

applied an improper standard in evaluating plaintiff’s claim. While it may
not be necessary for there to be substantial or positive evidence specifically
rebutting the statutory presumption before the ALJ can find for claimant,
there must be substantial evidence in the record as a whole supporting his
decision or it is subject to attack on appeal. 42 US.C. § 405(g). As we
read his entire opinion, the ALJ was doing no more than stating this
proposition when he referred to evidence that is “substantial and of pro-
bative value.” Evidence, of course, cannot be substantial if it is not of
probative value. Both Breeden and Kephart were factually much stronger
cases for the claimants than this case.

Similarly we cannot find that the ALJ ignored plaintiff’s testimony. His
discussion of the evidence shows that he was aware of her contentions even
though he found neither “factual” nor “conclusive” evidence supporting
her claim. In context it appears he was doing no more than stating that he
did not credit her testimony. Some of the ALJ’s characterization language
is perhaps unfertunate. Ordinarily one would not say that the record was
“void of factual or conclusive evidence” as meaning that there was evidence
(here by the claimant) which was found not to be credible. While this
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would not seem to be an accurate equation, nevertheless, we can reach no
-conclusion other than the ALJ considering all of the evidence before him,
including that-of the claimant, found her testimony sufficiently lacking in
credibility to overcome the affirmative evidence of lack of requisite pay-
ment when considered in the context of the statutory presumption. We
agree with Breeden-that the presumption did not evaporate. 493 F.2d at
1007.

We have no basis for doubting the verity of the ALJ’s statement that he
had carefully considered the very excellent brief submitted by Mrs. Fisher’s
counzel, “the depositions he furnished from former employers of the claim-
ant and from Mrs. Fisher, as well as numerous statements from former
employers.” On these bases, he found that Mrs. Fisher had failed “to furnish
adequate evidence” and he was therefore:constrained to conclude that she
lacked the necessary quarters 6f coverage. (Emphasis added.)

Plaintiff, however, argues that the opposing evideiice of the employers
was_conclusory and contradictery principally in that the witnesses stated
little more than that they did not pay Mrs. Fisher more than $50.00 per
quarter. This, however, is a factual matter in which lay witnesses are
dealing only with amounts susceptible of precise mathematical determina-
tion. Also some of the evidence was more specific than-the general denial of
the requisite amount. We cannot assume that the ALJ] in evaluating the
employer’s testimony would not have been aware of an underlying motiva-
tion to-be forgetful if an employer had in fact not filed returns and -paid
taxes which he legally was required to do.

The question is not whether we would have reached the same conclusion
as did the ALJ if we had been the trier of fact. Our sole inquiry is whether
his decision is supported by substantial evidence. We cannot say that it is
not.

II. Constitutionality

A. Jurisdiction
While this case was under advisement, the Supreme Court decided Wein-

berger v. Salfi, .... US. ...., 43 US. LW. 4985 (June 26, 1975), which
calls to our attention a serious question regarding our jurisdiction to con-
sider the constitutional claims, an issue which was not raised, briefed or
argued. The complaint alleges jurisdiction for the class action claims
“through U.S.-Const. Amends. V, XIII, and XIV and 28 U.S.C.A. Sec. 1331
(a), 1343 (4),1.46 (a) (2),1361, 2201, 2202, and 2282.”

The third sentence of 42 U.S.C. § 405 (h) provides: “No action against
the United States, the Secretary, or any officer or employee thereof shall
be brought under section 41 of Title 28 to recover on any claim arising
under this subchapter.” Prior to the 1948 recodification of Title 28, § 41
included the jurisdictional provisions which are now contained, inter alia,
in §§ 1331 (a), 1343 (4), and 1346(a) ‘2). Therefore these sections can-
not provide jurisdiction against the enumerated officers. Section 1361 pro-
vides jurisdiction in the nature of mandamus to compel officers and em-
ployees of the United States to perform their duty. The only mandamus
relief sought is against the Secretary of the Treasury and the Commissioner
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of Inteinal Revenue. This section does not prov1de ]unsdlcuon to -hear the
constitutional .challenges. The mandamus issue is treated in part III, infra.
Sections 2201 and- 2202 provide authorization for the federal courte to
grant declaratory relief. They do not provide -an independent basis for
jurisdiction. Skelly 0Oil Co. v. -Phillips Petroleum -Co., 339 U.S. 667, 671
(1950). Section 2282 only provmes that a consutuuonal challenge to a
federal statute seeking injunctive relief -must be heard by a three-judge
court. Thus, under Salfi,. we hold that there was no jurisdiction as to the
class action claims against the Secretary- of-Health, Education, and Welfzra.
Salfi:makes it clear-that this court has jurisdiction to consider Mrs. Fisher’s
constitutional claim. Whether an injunction would -be -proper relief under
§ 408 (g) was not decided by the Supreme Court in Salfi. 43 U.S.I.W. at
} 4989 -n.8. Because of our decision regarding the insubstantiality .of Mrs.
p Fishér's constitutional claim, we need not reach the question of the -pro-
priety-of injunctive relief. The claims which were sought-to-be asserted as
-class-actions against the Secretary of the Treasury and the Commissioner
of Internal Revenue are in no ‘better position than those of Mrs. Fisher
against the Secretary of Health, Education, and Welfare, which individusal
claims we must decide. See 26 U.S.C. § 7421.

B. Equal Protection and Due Process

In determmmg whether plaintiff’s constitutional claims were properly
dismissed, we must accept the allegations of the complaint as true. Conley v.
Gibson, 355 1).S. 41, 45-46-(1957) . In Sheehan v. Scoit, ..... Fad-..... ,
No.-74-1281 (7th Cir. July 22, 1975), we recently-restated the standard for
determining whether a single ]udge can dismiss.a claim which would be
required to be heard by a three-judge court, quoting from Idlewild Bon
Voyage Liquor Corp. v. Epstein, 370 U.S. 713, 715 (1962):

“When an -application for a statutory three-judge court- is addressed-
to-a district court, the court’s: inquiry is appropriately limited to.deter-
mining whether the constitutional question raised is substantial, whether
the complaint at least formally alleges a basis for equitable relief and
whether the case presented otherwise comes within the reqmrements
of the three-]udge statute.” Slip opinion at 3. Cf Wojcik v. Levitt, .
F.2d ....,No.74-1661 (7th Cir. April 9, 1975).

i The Socml Security Act ongmally excluded domestic workers from

: coverage entirely. Act of August 14, 1935, ch. 531, § 210 (b) (2), 49 Stat.
625. In 1950 the Act was amended to cover domestic employees if they
.earned $50.00 per quarter from a particular employer and worked at least
24 days for that employer. Act-of August 28, 1950, ch. 809, § 104 (a), 64
Stat. 493. The present section was enacted in 1954. Act of September 1,
1954, ch. 1206 § 101 (a) (1), 68 Stat. 1052.

In the early cases of Carmichael v. Southern Coal Co., 301 U.S. 495
(1937), and Steward Machine Co. v. Davis, 301 U.S. 548 (1937), a Social
Security Act sponsored State Unemployment Compensation Act and the So-
cial-Security Act itself were held constitutional agairst attacks which raised
Fourteenth Amendment and-Fifth Amendment issues of equal protection and
-due-process arising, inter alia, from the exemption for domestic workers.

© ’heSocial Security Act was similarly challenged and upheld after the 1950
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domestic servant provisions became effective. Abney v. Campbell, 206 F.2d
836 (5th Cir. 1953), cert. denied, 346 U. S. 924 (1954). None of these
cases, however, involved claims of racial, economic, or sexual discrimina-
tion. . .
Recently the agricultural workers exclusion from coverage was challenged
on the gr ands that any justifiable basis it might originally have had was
""= no longer valid. Romero v. Hodgson, 319 F. Supp. 1201 (N.D. Calif. 1970),
afPd, 403 U-S. 901 (1971). The court upheld the validity of the exclusion,
-applying the “any conceivable set of facts” test stating that under-inclusive
classifications are particularly resistant to judicial challenge. Courts do not
require the state to remedy all aspects -of a problem or none at all. No
allegation of racial, sexual, or economic discrimination was made in the
lower court. The agricultural exclusion was .also challenged in Doe v.
Hodgson, 344 F. Supp. 964 (S.D.N.Y. 1972), affd (with opinion), 478
F.2d-537 (2d Cir. 1973), cert. denied, 414 U.S. 1096. In Doe-the argument
was made that the exclusion was racially discriminatory because agricul-
tural workers were “overwhelmingly black and chicano.” 344 F. Supp. at
966. The lower court denied the petition to convene a three-judge court
noting that the same racial argument had been made in the Jurisdictional
Statement to the Supreme Court in Romero. The Second Circuit affirmed
without placihg emphasis on the Jurisdictional Statement.

While there has been some lack of clarity as to the exact effect of a sum-
mary affirmance or a dismissal for want of 2 substantial federal question by
the Supreme Court, we are constrained by the recent decision in Hicks-v.
Miranda, ..... US. ....., 43 USL.W. 4857, 4860 (June 24, 1975), to
‘deem this ‘court bound-by summary decisions of the Supreme Court until
informed that we are not. However, the plaintiff argues that the present
case nevertheless- is not controlled- by Romero-Doe because of several dis-
tinguishing features: the domestic worker classification is claimed to be
particularly suspect because as a class this type of worker reflects all-three-
suspect classifications of race, sex, and economics; and the agricultural
workers were totally excluded from coverage while domestic workers pur-
port to be covered but are subject to ‘much niore stringent standards for
qualifying than are other covered employees. We therefore deem it advisable
to review the applicable law.

Much- of our analysis is in the terms argued by plaintiff of the equal
protection clause of the Fourteenth Amendment. Since this case involves a
challenge to a federal statute, the Fourteenth Amendment is not directly
implicated. Nevertheless, where a federal statute meets the equal protection
tests under the Fourteenth Amendment, it is perforce consistent with the
‘due process clause of the Fifth Amendment. Richardson v. Belcher, 404
U.S. 78, 81 (1971) ; cf. Bolling v. Sharpe, 347 U.S. 497, 499 (1954).

Racial classifications are, of course, inherently suspect. McLaughlin v.
Florida, 379 U.S. 184 (1964). Plaintiff argues that sexual and economic
classifications are subject to similar scrutiny. If we found discrimination
and the government attempted to justify the classifications, then we would
have to face this issue. First, however, plaintiff must show an intent to
discriniinate.

: Plaintiff places heavy reliance on statistics which she alleges show that

El{ll C«domestic workers are a class of poor, black women. Nevertheless, she cor-
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rectly admits that statistical disproportion in a class drawn in social welfare
legxélanon is not a sufficient basis to dcclare the statute void. Some showing
of-intent is required, but it is unclear fromn prior cases exactly what that
showing must be.

In Jefferson v. Hackney, 406 U.S. 535 (1972), plaintiffs challenged a
percentage reduction system which lowered Aid to Families with Dependent
Children (AFDC) benefits to a larger extent than other aid programs.
Statistics showed -that @ much larger percentage of AFDC recipients were
black or chicano than the recipients of the other programs. The district
court found that welfare officials did ot know the racial make up of the
categories of recipients and-that the reduction was not the result of racial
or ethnic prejudice, Cmng Dandridge v. Williams, 397 U.S. 471 (1970),

the Court reaffirmed that a state does not violate the equal protection clause
merely because the-classifications-made By its laws are imperfect. It held:

“So long as its judgments are rational, and not invidious, the legisla-
ture’s efforts to tackle the problems of the poor and the needy are not
subject to a constitutional straitjacket.” 406 U.S. at 546.

A similar challenge was made to a three-judge court in Stanley v. Brown,
313 F. Supp. 749 (W.D. Va. 1970). The plaintiffs argued that a ceiling
on-AFDC benefits was invalid. The ceiling had been placed on the program
oniy a year after a study showed that the majority of AFDC recipients
were black. It was also claimed that Virginia had a history of discrimina-
‘tion-against black people in other ways. The court noted that there was no
overt discrimination and refused to_infer discrimination. The court found
the reasons for the ceiling were sufficient to uphold it. A similar result on
similar facts was reached in Ward v. Winstead, 314 F. Supp. 1225 (N.D.
Miss. 1970), appeal dismissed, 400 U.S. 1019 (1971) (three-judge court).

Plaintiff argues that intent-should be found where it can be shown that
Congress knew or should have known that a class was composed principally
of minority members, In so arguing plaintiff suggests the analogies of
school desegregation cases and juror selection cases. E.g., United States-v.
Board of School Commissioners, 474 F.2d 81 (7th Cir. 1973), cert denied,
413 U.S. 920; Avery v. Georgia, 345 U.S. 559 (1953). As we read the
school d>segregauon cases, more than mere knowledge is required. In
Board of School Commissioners, for example, it was the consistent pattern
of actions which resulted in this court finding intentional discrimination.
In the jury cases-the opportunity to discriminate combined with knowledge
of potential jurors’ race has been held sufficient to show discrimination at
least where statistically improbable panels result.

In her reply brief, plaintiff cites Clark v. Universal Builders, Inc., 501
F.2d 324 -(7th Cir. 1974), cert, denied, ..... U.s.. , 43 U.S.L.W. 3349,
and -Norwalk CORE v. Norwalk Redevelopment Agency, 395 F.2d 920 (2d
Cir. 1968). Both are housing cases, and as plaintiff states in her original
brief,-they are inappropriate models for that reason. In areas-such as-hous-
ing rights, where Congress has acted, courts may find intent to be inferred
from a showing of discriminatory effects alone.

No case has heen cited to us which adopts plaintiff’s far-reaching theory
as applied to a..~7islature or Congress. Under her theory any classification

uld be challeng, i if any data was available, whether Congress was aware
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of it or not, which showed that a -class contained a high percentage of

mingrities. That ‘this is not the law follows from Jefferson v. Hackney,

supra. Even though the district court found that welfare- officials did not

‘kitow -the racial makeup.of the AFDC tecipients, they should have known:

) it because they could-have taken a survey or perhaps someone had collected
- -thedata. As the Supreme Court said in Jefferson:

‘”Thé-aé@ep;ance of appellant’s constitutional theory would render sus-
pect-each difference in-treatment among the grant classes, however lack- *
-ing in racial motivation and however otherwise rational the treatment

might be.” 406 U.S, at 548,

We now-muist consider whether the statute has a sufficient rational basis
under the-test of -Dandridge v. Williams, supra: “A statutory discrimination
will:fiot be set aside if any-state of facts reasonably may be conceived to

- justify-it.” 397 U.S. at 485. A statute is not unconstitutional because the
legislature determined to make reforms- one step at-a time. Willigmson v.
Lee Optical, 348.U.S. 483.(1955) ; Romero, supra. The legislative history of
‘the domestic-worker provisions of the Social Security Act shows-such a pat-
tern.

_The:Senate Report-on the 1950-amendments to the Social Security Act
shows that Congress was-concerned about domestic employees but was also-
concerned.with.the.difficulties associated with their coverage. The committee
report stated: .

4. Employees in domestic service—This group, whose need for the
protection of social insurance is very great, is not covered under present
‘law. They kave been excluded mainly because of the administrative diffi-
culties which were believed- to be involved in their coverage. Your com-

S mittee is- convinced tha’ regularly employed domestic workers can- now
: be-covered without undue administrative difficulties. Domestic servants
in private-homes, other. than those on farms-operated for profit, would-be
covered with respect to their services in a -calendar quarter for a par-

ticular-employer if they-earned at least-850 in cash wages and either (a)

worked- at least-24 days-for that employer in the current quarter or (b)

*had-worked for the employer on 24-days or more and had earned cash

1"ages of 8£0 or-more in the preceding quarter. Under this definition-of a

“regular” worker, most non-farm-domestic employees who.are hired on

a-weekly or -monthly basis will be covered, while most part-time workers,

and all casual or intermittent -workers, will be excluded from coves-

age. . . .
* * * *

“ . . On the other hand, the 26.day requirement was reduced to 24 days
to.permit.coverage. of the domestic worker who has ‘a twice-a-week job,’
but- who misses 1 or 2 days in a 3-month.perjod.” Sen. Rep. No. 1669,
81st Cong., 2d Sess., 2 U.S. Code Cong. Serv. 3287, 3302 (1950).
We._note that-the.administrative -difficulties would-be -much -greater in col-
lecting tax from employers of domestic workers, who probably are more
numerous than their employees, than collecting tax from industrial em-
ployers, who typically employ a substantial number of employees. The
sxnenses of collection could conceivably equal or exceed the tax collected.

- -
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In addition it- would be unfair to persons who only worked occasionally to
collect tax from them when there was little hope that they would ever be
eligible- for coverage. The report also shows that Congress was not being
arbitrary in choosing a 24-day requirement.

In 1954 Congress further expanded coverage. It had experimented with
coverage of domestic workers and presumably determined that less rigid
restrictions would sufficiently serve its purposes. It stated:

“[The amendment] would delete the unnecessary and complicated re-
quirement of present law limiting the coverage of domestic workers to
those who work for a single employer on 24 days during a calendar
quarter.. The simplified test of covera,e for domestic services in private
homes-provided by the bill would cover, during the course of a year,
about 250,000 more household workers than does the present law. It
would also afford additional coverage for from 50,000 to 100,000 workers
w}ll; under present law are covered on some but not all of their domestic
jobs.

“More of -the domestic workers who would continue to be excluded
from coverage would- be students, housewives, and others who spend
comparatively little time working for pay. Under the bill almost 90 per-
cent of the persons whose major activity is domestic employment would
be covered.” Sen. Rep: No. 1987, 83d Cong., 2d-Sess.,-3 U.S. Code- Cong.
and Admin. News 3710, 3717 (1954).

Thus, Congress realized that not all regularly employed domestic workers
were covered, such as those-who are employed by several employers for a
few days a quarter, but nevertheless determined the class it wished to cover.
A law is not invalid because a classification made by the legislature is
imperfect. Jefferson, supra.

Finally, it appears that the statistics which the plaintiff stresses at great
‘length stop short-of refuting the legislative expression that those whe would
fio longeT iave coverage would be a minimal group not primarily concerned
with the matter of making a living from the performance of domestic work.
The thrust of the plaintiff’s statistics is that the chief component human
group in the domestic worker segment of the labor market are poor black
women. We have no reason to believe this may not be so but the statistics
tendered to us did not go forward to show that any significant number of
those who engaged in this manner of earning a livelihood were deprived of
coverage by virtue of quarterly coverage requirement. Lack of coverage
resulting from the failure to report whether because of the employer not
wanting to do so or the reluctance of the employee to become involved in
reporting her wages to the government is no basis for holding the classi-
fication as established to be in violation of the constitution.

C. Irrebutable Presumption

Plaintiff argues that the legislative history shows that Congress’ purpose
in enacting the limitatious on coverage was to cover regularly employed
domestic servants and that it was improper for Congress to presume irre-
butably that anyone who did not meet the statutory standards was not
regularly employed.

)
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The Supreme Court rejected a very similar argument regarding a mini-
.mum-period -of marriage.requirement of. a different section of the Social

- Security- -Act~in ‘Weinberger. v. Salfi, supra, distinguishing such cases as

Cleveland Board of Education-v. LaFleur, 414 U.S. 632 (1974), and Vlandis
“v.. Kline, 412 U.S. 441 (1978), upon which plaintiff relies. The majority,
in_an-opinion written by Mr. Justice Rehnquist, set forth the proper prin-
ciples to apply-in-considering constitutional challenges to this type of social
welfare legislation. 43 US.L.W. &t 4991. We have endeavored to apply
those principles-in-part I1. B- of-thisopinion. The Court further stated:
“The question is-whether Congress, its-concern having been reasonably
-aroused by .the possibility of an abuse which it legitimately desired to
avoid, could rationally have conéluded both that a particular limjtation
or- qualification would protect -against -its occurrence, and that the
expense and other difficulties of individual determinations justified-the
iraerent imptecision of a prophylactic rule. . . . -
i . 8 & 0w .
“, . . -[The] duration-of-relationship requirement represents not merely
a substantive policy determination-that benefits should be awarded only
on the-basis of -genuine marital relationships, but also a substantive

policy determination-that limited resources would not-be well spent in’
making individual determination.” 43 U.S.L.W. 4993-95.

As noted by Mr. Justice Rehnquist in his dissent in LaFleur, almost any »

law could be in-some sense characterized as an irrebutable presumption. In
the_normal case, well established standards -of équal protection and due
process should be applied to determine the validity of a Congressional en-
actment. It is only an unusual case where a statute will be declared invalid
because of an improper irrebutable presumption, and the same result would
not be reached applying normal equal protection and due process standards.

D. Minimum Earnings Requirement
As was discussed eatlier, the amended complaint asked for-a declaration
that the minimum. earnings requirement for a certain number of quarters

as such. was unconstitutional. By applying the well established standards
discussed above, the argument lacks substantiality.

1I1. Mandamus

" Plaintiff's complaint seeks a writ mandating the Secretary of the Treasury
and the Commissioner -of Internal Revenue to require the reporting of all
wages paid domestic servants regardless of whether they exceed the statutory

minimums. According to plaintiff this would ensure greater compliance with-

the law and largely eliminate the problems of incomplete records such as
she had. Plaintiff-may-or may not-be correct in her analysis regarding the
efficacy of these measures, but the Secretary has a large degree of discretion
in determining the proper measures to take to enforce the tax laws. In addi-
tion, enforcing these reporting requirements would present many of the
administrative difficulties which caused Congress to exclude employees of
certain-employers from-coverage.

For the reasons hereinbefore set forth, the judgment of the district court

___AFFIRMED.
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Employer/Employee Relationship

SECTIONS 209 and 210(j)(2) (42 US.C. 409 and 410(j)(2))—

‘EMPLOYER/EMPLOYEE RELATIONSHIP—FAMILY EMPLOYMENT

20 CFR 404.1004.(c) - SSR _76--13a

Where clannant, an app]xcam for old-age insurance benefits, performed
domestic-services for remuneration in the household of her sister but such
remunération was- subsequently returned- in fofo ‘1o the sister, and where
claimant was not -supervised, controlled or directed by the sister in the per-
formance of .the household duties and no - contract of- employment existed be.
tween claimant and-her-sister, Aeld, claimant is not entitled to old-age insur-
ance benefits_since the domestic services were not performed within a-bona
fide employer/employee relationship as defined in section 210(j) (2) of the
Social Security Act, the household arrangement having been motivated by
mutual benefits and -family ties, and- the remuneration paid to the claimant
did not constitute wages within the meaning of section 209-of the Act.

The claimant, born on-March 21, 1902, filed an application-for old-age
insurance benefits on January 16, 1973, indicating that she had been em:
ployed by her sister from January 1972 through June 1972 and since
October 1972. She revealed in an accompanying statement dated January
16, 1973, -that her sister paid her $100 per month -for housekeeping services.

The-claimant worked as a teucher for many years, but a record of her
earnings maintained by the Social Security Administration dated February.
2, 1973, reveals that her teaching-earnings were covered under the-Social
Security Act only during the years 1956, 1957, 1958 and 1959 during
which time she- acq'uirad'9 quarters of coverage. From Augast 1959 until
her retirement in May 1971, the claimant worked for the United States
Government in Japan, teachmg dependents of United States servicemen.
The claimant had intended to teach at a- pnvate school in the United States
after the completion of her teaching duties in Japan in order to secure the
four quarters of coverage she requ1red for entitlement to old- -age -insurance
benefits. When the claimant returned to the United States in July 1971,

‘however, she was blind in her left eye because of an unsuccessful cataract

operation performed in March 1971, and was also going blind in-her right
eye. As a result, she was unable to teach or drive to any place to do gainful
work.

The claimant lived at-her home -in Pennsylvania during the summer of
1971, but ig the fall of 1971 she went to live with her sister in New Jersey
so that-she could be near an eye specialist. The sister also was a school
teacher and the claimant did housework while her sister was teaching.

The sister indicated on a statement dated January 16, 1973, that she
employed the -claimant on January 1, 1972, through necessity, because she
worked full time and needed someone to care for the household. She stated
that she paid all the household expenses, but did not claim the claimant as
a dependent on her tax returns. During the 3 summer months, she and the
claimant vacationed in Pennsylvahia.'_
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Contact: made-with the claimant on January 16, 1973, revealed that she
and her sister were the only occupants of the household. She indicated that
there was no contractual-agreement, written or oral, between her and her
sister and that her sister did not control or direct her because she knew
what had to be done. A Report of Contact made with the claimant on Feb-
ruary 12, 1973, indicates that she performed the samie work for her sister
from September 1971 through December 1971 without wages and that there
was no specific. reason.why her sister suddenly required-a housekeeper.

A Statement. of Employer signed by-the sister on January 17, 1973, in-
dicates that- wages of-$300 were paid to the claimant during each of the
calendar. quarters ending March "1972;-June 1972, December 1972 and
March 1973. Cancelled checks in the amount of $300 made out to the
claimant dated April'l, 1972, June 30, 1972, December 30, 1972, and April
3, 1973, and cancelled checks-payable to Internal Revenue dated April 1,
1972, June-30, 1972, December 31, 1972, and April 2, 1973, signed by the
sister, were-submitted as-evidence that the wages were paid and reported
‘timely.

* An Employment Relationship Questionnaire dated November 1, 1973,
‘signed-by-the-sister; indicates that the claimant cleaned, washed and ironed,
cooked meals and did dishes. It-was stated that she expected the-work to be
done when she_came home from work and to be done the way she wanted
it. The claimant was allegedly under her control, supervision, and direc-
tion and-wis not-free to work for others. T

A Domestic Service Questionnaire signed by the claimant on April 3,
1974, indicates that it was agreed by her and her sister that she would do
all the light housework. She allegedly worked 7 days a week -about 4 -hours
a-day; but-indicated-that there were no-specific hours in which she was
required to do-the work..She stated that her sister had the right to instruct
her, but that it wasn’t necessary since she knew how to do-the work. The
employment relationship was said to have ended on April 1, 1973, because
she had an eye operation and was no longer able-to work after that date.
After April 1, 1973, the sister hired another person to do the housework
on a part-time basis. .

At the hearing before the Appeals Council, the claimant testified that she
and her sister, who is six years younger, had an oral agreement. She stated
that her hours werc flexible, but that she always had dinner -ready when
her sister came home from work. She indicated that she sometimes had
difficulty performing the work, but kept at it in-order to acquire the quarters
of coverage. The-claimant admitted that she-did similar work for her-sister
during the months prior to Jahuary 1972, when she was not paid. It was
stated that for many years her sister had a woman come every two weeks
to help with the housework, but that the woman died about 1970. After the
woman’s death, the sister was said to have had no regular lady, but once
in a while had someone come in.

The claimant testified before the Appeals Council that she deposited the
checks received from her sister into her checking account. She was asked
whether she gave any money to her sister and replied, “I must be honest
about this. I paid her-what she paid-me.”

o Section-209 of the Social Security Act provides, as pertinent here, that
lChe term “‘wages” means remuneration Sﬂd for employment, except that
- Jd9
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such -terms shall not include remuneration paid in-any medium other than
cash to an employee for domestic service in the private home of the

_employer.

‘Section 210(j) (2) of the Social Security Act provides as pertinent, that
the term “employee” means any individual who, under the usual common-
law rules applicable in determining the employer/emgployee relationship,

-has the status-of-an-employee.

Section 404. 1004(c) of the Social Security Administration Regulations
No. 4 provides, in pertinent part, that an employment relationship exists
under the-usual common-law rules when the-person-for whom the services
are.performed has the right to control and direct-the individual who per-
forms'the services, mot-only as to the result to be-accomplished by the-work
but- also -as to the-details and means-by which the result is-to be accom-
plished;. that is, an employée is.subject to the will and control of an em-
ployer not only-as-to what shall-bée done but how it shall be done. Whether
the relationship of employer and employee exists under. the usual common-
‘law rules will, in doubtful cases, be determined upon an examination of
particular facts of. each - case.

Whether a bona fide -employment relationship -exists in ‘a given case is
essennally a question of fact-and, while the basic principles are the same
in_cases involving alleged- employment between family members as in those
where no family-relationship exists, there is-a difference between creating
a bona fide employment relationship and merely giving to certain pur-
ported payments-the color of wages for the purpose of qualifying for-old-age
insurance benefits. The latter is neither within the letter nor the spirit of
the law. Garcher v. Hobby, 145 F. Supp. 461. Whether a claimant was an
“employee” receiving “wages” for-the requisite period is a-question to be
deterrained from all the evidence in this case. Domanski v. Celebrezze, 323
F.2d 882; Folsom v. O'Nedl, 250 F.2d 946. In determining whether a
‘bona fide employment relationship exists, the courts have held- that the

7 ~ Social Security Administration has *. . . both the right and the duty to-

scrutinize-with eare the actuality of the- relatlo'lshm * Hall v. Ribicoff,
‘CCH, UIR, Fed: Para. 14,374; Thurston v. Hobby, 133 FSupp 205.

The Appéals Council carefully considered’ this-case and; while it did- not
question- the fact that the claimant performed domestic services in her
sister’s home-and- was a great help to her sister, it was of the opinion that
the services performed by the claimant were not performed within an
employment relationship. The Appeals Council held that a proper eévalua-
tion .of the evidentiary facts and-circumstances in this case required the
conclusion -that whatever services the claimant performed and whatever
payments she received were the result of a family arrangement motivated by
mutual benefits-as well as family ties.

The evidence did not- establish, in the opinion of the Appeals Council,
that there was a rendition of services and cash remuncration for such
services pursuant to a contract of employment. The essence of an employ-
ment relationship is a contractual arrangement between parties whereby an
employee agrees to perform services, subject to the control or reservation
-of-a-right- to control by the party for whom the services are performed. In
the ahsence of a contract, there is no employment-relationship. Making due
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allowance for their family relationship and the informal nature of the
-arrangement, there was no indication that the claimant was required to do
any minimum amount of work and work special hours, or that she was
given .any-instructions as to the work to be done and the order of services
.or that such 2 relationship was contemplated. The record reveals that the
: services performed beginning- January 1972 were the same services that
- she:had.performed.prior.io-January 1972, when-she received and expected
‘ to receive no remuneration. The fact that the sister had no need for a
_____ fulltime housekeeper either before-or -after the period of alleged employ-
‘ment indicatedthat there was no real need for the claimant’s services. It
_was thé_opinion of the Appeals Council that the claimant would have per-
formed-domestic duties for her sister within _the course of daily living and
that her purpose in going to live with her sister was to be near her eye
doctor and not because of a contiact of employment. If she had been
“fired”, _nothing -would have changed.

‘Of particular-significance to-the Appeals-Council and an-even stronger
indication that a true employment relationship did not exist was the revela-
tion made by the claimant during-the course of her appearance before the
Appeals Council that she paid back to her-sister whatever her sister -paid to
her. In actiality, the claimant received no remuneration for the services
performed for her sister. The checks drawn-to her order were designed to
simulate the payment of wages when in fact no actual payment of wages was
intended.

The Appeals Council emphasized that nothing stated in-its decision should
be-construed as implying any unethical conduct by the claimant. Instead,
the Appeals Council commended the claimant for the honesty of her testi-
mony before the Administrative Law Judge and the Appeals Council and
her unwillingness to distort the facts for personal advantage.

The_findings of the Appeals Council were as follows:

1. An employment relationship did not exist-between the claimant and-
‘her sister during the periods January 1, 1972, through June
30, 1972, and October 1, 1972, through March 31, 1973.

2.. The claimant was not paid “wages” by her sister, within the
‘meaning of section 209-of the Social Security Act, in any quarter
of the years 1972 and 1972.

3. The claimant has only 9 of the 13 quarters of coverage required
for entitlement to old-age insurance benefits.

The Appeals Council, therefore, decided that the claimant is not entitled

to old-age insurance benefits pursuant to her application filed on January
-~ 16, 1973.

b~

(




34 i Self-Employment

SELF-EMPLOYMENT
Page
Trade or Business—Services of
Non-Professional Fiduciary in
“Administering- Relative’s - Estate - 34
"Deductions=—Siibstantial Services 38
Conclusiveness of Earnings Record.
After Expiration of Time Limitation — — 48

Trade or Business

”SECTIOﬁ 211(c) (42 US.C. 411(c) )—SELF-EMPLOYMENT—TRADE.
OR BUSINESS—SERVICES OF ‘NON-PROFESSIONAL FIDUCIARY IN-
ADMINISTERING RELATIVE'S ESTATE

20°CFR 404.1070 SSR 76-31c

Silverman-v. Secretary, HEW,USDC, C.D. CA,, Civ. No. 75-1142-IH(G)
(2/10/76)

In judicial decision upholding the Secretary’s determination denying- claimant
credit for self-employment income on the basis of fees allowed by Probate Court
-for- his gervices as trustee of a deceased relative’s estate, held, that while there
are rare cases in which the activities-of 'a nonprofessional fiduciery for a single
estate may be considered to be self-employment, there was substantial evidence
supporting the conclusion that the claimant’s activities were not sufficiently ex-

tensive to conatitute the conduct of a trade or business within the meaning of
section 211 (a) of the Social Security Act.

HiLy, District-Judge: :

This Report ai.1 Recommendation is_submitted to -the Honorable Irving
Hill, United States District Judge, pursuant to the provisions of 28 U.S.C.
§636(b) (3) and General Order No. 104-D -of the United-States District
Court for the Central District of California.

On April 1, 1975, plaintiff filed a complaint to review the decision of
the Secretary of Health, Education, and Welfare concerning retirement bene-

" fits,

On August 8, 1975, deferdant filed an answer to the complaint, with a
certified copy of the transcript of the administrative record.

Thereafter a motion for summary judgment, with memorandum of points
and authorities in support thereof, was filed by defendant, and proposed
findings of fact, conclusions of law and judgment were lodged. Plaintiff filed
opposition thereto,

On October 7, 1975, the Magistrate heard the motion for summary judg-
ment. It was stipulated that the plaintiff’s opposition documents be deemed
to include a motion by plaintiff for summary judgment, and that the gov-
ernment’s' Motion- for Summary Judgment be deemed te constitute opposi-
tion thereto. After hearing oral argument by counsel, the Magistrate ordered

@ themotions for summary judgment to stand submitted for decision.
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Trade or Bisiness

DISCUSSION

The Magistrate, having subsequently reviewed the entire transcript, plead-
‘ings and memoranda, and having reflected upon the state of the entire record.
now:makes this report.

This action was brought pursuant to § 205(g) of the Social Security Act,
-as amended, 42 U.S.C.A. § 405(g), to obtain judicial review of a final de-
cision of the Secretary of Health, Education, and Welfare finding that the
plaintiff Was-not entitled to retirement insurance benefits because he was
not “fully insured” within the meaning of the-Act.

The plaintiff filed an application for ‘retirement insurance benefits on
June 12, 1973,. alleging that-he had been self-employed as_a fiduciary from
1969 through 1972. This application was deniad initially and on recon-
sideration-on"the grounds-that- the -plaintiff did not have sufficient quarters
of coverage to be entitled to retirement insurance benefits.

“The plaintiff then réquested a*héaring which-was held:sni-October 8; 1974,
at Los Angeles, California, where the plaintiff appeared and testified. The
administrative-law judge considered- this-testimony and all other-evidence of
record de novo, and on October 17, 1974, issued his decision finding that the
plaintiff was not entitled to retirement insurance benefits.

The administrative law judge’s decision became the final decision-of the
Secretary of Health, Education, and Welfare when it was approved by -the
Appeals Council on February 11, 1975, and that decision is now subject to
review by this Court. )

The piaintiff, who was born on August 16, 1898, filed an application- for
retirement insurance benefits, and a statement of claimant in support thereof,
on-June 12, 1973. Plaintiff had previously worked for several years as a
civil -engineer and for many years had worked part-time as a real estate
broker, neither of which jobs were covered by social security. It is -undis-
.puted that plaintiff obtained one quarter of insured coverage in 1956. Hav-
ing -attained -age 65 in 1963, plaintiff needed 12 quarters (one for each
year after 1950 and prior to 1963) of coverage to_establish “fully insured

_ status”, Plaintiff sought to have four quarters of coverage for each year
from 1969 through at least 1972 credited to his social security account, con-
tending that he was self-employed as a non-professional fiduciary during
that time,

Plaintiff’s uncle died February 27, 1967. Plaintiff served as--executor
of the estate until 1969, when he assumed responsibilities as trustee -of a
testimentary trust established by his. uncle’s will, with the uncle’s widow
as life beneficiary. Plaintiff was still serving-as trustee at the time of_his-
hearing in‘October, 1974. The estate consisted of a commercial building-in
Los_Angeles which generated rental income by reason of four stores-which
rented space therein and cash of approximately $10,000. The rental prop-
erty had an appraised-value of $36,000 in 1974, although- plaintiff thought
it was worth 865,000, so the value of the trust assets, after- disbursements,
was-somewhere between $47,000 and $75,000. Plaintiff received from-$500
to $750 per year in fees for his services-as trustee, and would receive a.one-
quarter interest in the estate upon the death of the life beneficiary.

Plaintif’s duties as trustee included keeping the commercial building
rented, collecting rent, and getting repairs made. He had no business ex-
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penses or office, “as my services are relatively simple as fiduciary”. He took
care of the estate’s bookkeeping and correspondence, which his wife typed.
Regarding the amount of time spent as trustee, plaintiff testified that “there
isn’t a day that I-don’t have something to do with it” and estimated he had
spent 16 hours performing his duties in the month prior to the hearing,
September, 1974.

In a letter dated March 13, 1974, plaintiff explained the nature of his
trustee responsibilities to support his contention that the trusteeship had
been of long duration (since July 15, 1969), involving a complex estate
(originally involving two commercial buildings) of very large size (property
worth about $60,000, generating 8595 monthly rental income). By Tetter
dated October 9, 1974, plaintiff described the amounts of time he spent tend-
ing the estate from December, 1973 through February, 1974 as a result
of fire-damage to the building, and in 1971 duc to earthquake damage,
including notes of calls and tasks he performed. He also submitted annual
reports-for each year of his-service as trustee of the estate,-detailing receipts
and disbursements thereof. i

The law requires that an applicant for retirement -insurance ‘benefits must
be “fully insured”. 42 U.S.C.A. §402 (a). Pursuant to 42 US.C.A. § 414(a),
plaintiff herein-must have 12 quarters of insured coverage to be fully in-
sured. Plaintiff-alleges entitlement to 16 quarters of coverage for the years
1969 through 1972, during which time he received more than $100 in each
calendar quarter. See 42 US.C.A. §413(a). The determinative question
here is whether plaintiff’s services as a non-professional fiduciary constitute
a “trade or business” within the meaning of-42 U.S.C.A. §411(c) so as o
qualify plaintiff as a self-employed individual for social security purposes:
The Secretary has determined that plaintiff was not engaged in a trade or
business and therefore was not entitled to retirement-insurance benefits. This
decision is supported by substantial evidence in the record and therefore
should be affirmed.

Social Security Ruling No. 27 for 1960, SSR 60-27, C.B. 1960-61,
pp. 60-61, concerns-whethef-a non-professional fiduciary, such as an admin-
istrator or executor of an estate, is engaged in a trade or business within the
meaning of 42 U.S.C.A. §411(c). This Ruling recognizes that the term.
“trade or business” shall have the same meaning as in section 162 of the In-
ternal Revenue Code, and states that all the facts and circumstances in a
particular case must be considered. SSR 60-27 sets forth the following gen-
eral guidelines:

(1) a professional fiduciary who regularly engages in fiduciary services
and handles a number of estate is engaged in a trade or business;

(2) a nonprofessional fiduciary (for_example, one who serves as executor
in isolated instances, and then as person representative of a deceased friend
or relative) generally is not engaged in a trade or business;

(3) a nonprofessional fiduciary who actually carries on a trade or busi-
ness in connection with administering an estate, such as operating a store
which is part of the estate, may have net earnings from self-employment, if:

(a) the trade or business is an asset of the estate,

(b) the fiduciary actually participates in the operation of such trade
or business, and
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:
}: (c) only such fees as are attributable to his operation of the trade or
}’ business are net earnings from self-employment.

SSR.60-27 further provides that “in certain rare cases there may be a very
large-estate which is -of such complexity and long duration that its admin-
istration requires extensive Management activities over a long period of
time.” Under such circumstances, “activities of a nonprofessional fiduciary
for a single estate may constitute the conduct of a trade or business. . . .”
The example presented in SSR 60-27 involved an executrix of an estate
-coisisting of stocks, bonds and a farm, who spent two years distributing the
zrsonalty-to legatees, renting the farm until a sale could be arranged, and
-¢onsummating-the sale. The executrix did not operate the farm business and-
it was held-that the-estate did not require management activities sufficiently
extensive to constitute conduct of a trade or business.

The-leading social security case concerning what constitutes- engaging-in
a-trade or business. which has also been cited with approval in income tax
cases, is McDowell v. Ribicoff, 202 F.2d 174 (3rd Cir. 1961). In a decision
finding that the claimant’s services as executrix for her aunt’s estate did not
result in net earnings from self-employment, the Court in McDowell dis-
-cussed IRC § 162 and Rev. Rul. 58-5 and set forth the following explana-
tion at p..178: -

“The. phrase ‘trade or business’ connotes something more than an-act or
course of activity engaged in for profit. Indeed, the Internal Revenue
Code itself, in Section 165(c), 26-U.S.C. § 165(c), distinguishes between
a ‘trade or businesss’ on the one hand and a ‘transaction entered into for
profit’ on the other. The phrase ‘trade or business’ must refer-not merely
‘to Acts engaged-in for profit, but to extensive activity over-a substantial
period of time during which the Taxpayer holds himself out as selling
goods or services. This.is-substantially the definition underlying the-rul.
ing of the Internal Revenue Service under discussion. Moreover, the
ruling is a reasonable and accurate application of this definition ‘to-the~ "
question: as to when a-nonprofessional fidiciary is engaged in ‘trade-or
business’. We hold, therefore, that the criteria set-forth in the ruling and
applied by the Secretary in the present case are fully supported by the
statute and embody the governing principles in a case such as that at bar.”

Application of the criteria set forth in SSR 6027, Rev. Rul. 58-5 and
McDowell v. Ribicoff, supra, to the facts of this case clearly establishes that
the plaintiff here was not engaged-in a trade or-business within the meaning ’
of the Social Security Act and- Internal Revenue Code. Plaintiff is a non- )

professional fiduciary serving as executor and trustee of a single estate, that
of a deceased relative, his uncle. There was no trade or business among the
assets of the estate; plaintiff merely rented space in the commercial -build-
ing to four stores which carried on businesses therein, but did not himself
conduct-such a-business. Income from the rental of real estate or other in-
vestments is not income {rom a trade or business. See, IRC §§ 162 and 212,
26 US.C.A. §§ 162, 212. .

It is noted that the income claimed for the “trade or business” self-
employment relied on by plaintiff consisted of the fees allowed by the Pro-
bate Court for his services as a trustee. The California law does not

@ ‘istinguish between “ordinary” and “extraordinary” services rendered by a
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trustee, as it does for an executor or administrator of an-estate, in deter-
mining the compensation to be allowed. Hence the record does not show a
division of the fees (approximately $600.00-a year) collected by plaintiff
as trustee from 1969-1972.

The extent of this income received is relevant as it bears upon the resolu-
tion-of-whether-plaintiff-has-met-the-burden of proving entitlement to bene-
fits, including here the establishment of his claim that his fiduciary service
in this one estate constituted engaging in a trade or business. It is arguable
that the activity of plaintiff is sufficient to be deemed engaging in business.

In an action for retirement. benefits, as in other litigation under Title II
of the Social Security Act, the Secretary, and not-the court,is-charged with
the responsibility to weigh the evidence, resolve material conflicts in the
testimony, and determine the case accordingly. Lessin v. Celebrezze, 314
F.2d 283 (D.C..Cir., 1963) ; Richkardson v. Perales, 402 -U.S. 389 (1971);
Torske v. Richardson, 484 F.2d 59 (9th Cir. 1973), cert. denied Torske v.
Weinberger, 417 U.S. 933 (1974) ; Waters v. Gardner, 452 F.2d 855 (9th
Cir. 1971). The Secretary’s dégision must be affirmed even though there is
substantial evidence which would have supported a finding'in-favor of plain-
tiff if such a finding had been made. RE.nehart v. Finch, 438 F.2d 920 (9th
Cir. 1971) ; Jacobs v. Finch, 421 F.2d 843 (9th Cir. 1970).

The function of the court on review is not'to * - *he matter de novo, but
to leave the findings of fact to the Secretary a* . determine upon the
whole record whether the Secretary’s decision is-. pported by substantial
evidence. Beane v. Richardson, 457 F.2d 758 (9th Cir. 1972), cert denied
409 U.S. 859 (1972) ; Harmon v. Finch, 460 F.2d 1229 (9th Cir. 1972),
cert. denied 409 U.S. 1063 (1972), reh. denied 410 U.S, 918; McDowell v.
Ribicoff, supra; Lessin v, Celebrezze, supra; Braaksma v. Celebrezze, supra.

Plaintiff ‘has failed to show that-he. sustained his burden of proving en-
titlement to retirement insurance benefits, in that there is substantial evi-
dence in the record to sustain the administrative law judge’s determination
that he was not so entitled. )

Pursuant to 28 U.S.C. §636(b) (3) and General Order No. 104-D, the
Court has reviewed the complaint and the proposed Report and Recommen-
dation of the Magistrate on file herein, and on this date concurred with and
adopted the findings and conclusions of the Magistrate. o

IT IS ADJUDGED that the motion for summary judgment of plaintift

is denied- and that the motion for summary judgment of defendant be
granted.

Deductions

SECTIONS 203(b) and (f) (42 U.S.C. 403(b) and (f))—SELF-
ENi§..OYMENT—DEDUCTIONS—SUBSTANTIAL SERVICES.

20 CFR 404.446 and 404.447 SSR 76-21c

TORRANCE v. WEINBERGER, U.S.D.C., W.D. Pa., U.LLR. Fed.
#14557 (12/11/75) 4 2
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In judicial review of Secretary’s imposition of work deductions against
claimant because of income from trucking business operated by claimant and
her son, conflicting record conceming the cxtent-of her work activities in-
cluded evidence that she spent 4 to 5 hours per week in her home paying all
-bills, handling the payroll, signing all checks, making bank- deposits and
making all final decisions with regard to hiring and firing of employees. Held,
that the Secrétary’s-decision was required to be affirmed because there was
substantial evidence to support the finding that claimant had failed to estab-
lish that she did not render substantial services in self-employment during the
period in question. v

SCALERA. DISTRICT JUDGE:

Plaintiff appeals to this court from the final decision of the Secretary of
Health, Education and Welfare, denying her social security retirement
insurance.benefits.! Defendant moved for summary judgment.? The sole
issue before the court is whether the final decision of the Secretary is
supported by substantial evidence.

I —

On August 15, 1972, plaintiff filed her application for retirement insur-
ance benefits with the Social Security Administration. An initial determi-
nation of an appropriate award was certified on October 20, 1972. There-
after, aresumption of the award was made, dated Novemberl; 1972, and
a certificate of social insurance award dated November 22,1972, was sent
to plaintiff informing her that she did not qualifyfor benefits because she
continued to perform substantial services in connection with self-
employment. Plaintiff filed a request for reconsideration of her entitle-
ment on January 31, 1973. The claim was reconsidered and plaintiff was
informed by letter dated May 2, 1973, that the original decision was
affirmed. A determination of benefit recomputation was made in
November 1973, with the same result.

Plaintiff filed a request for a hearing on October 26, 1973. The adminis-
trative law judge scheduled the hearing for February 4, 1974, then re-
scheduled it for February 19, 1974. After the hearing, the administrative

“ ‘law _judge determined that plaintiff was entitled to retirement benefits,
but that those benefits-were subject to total deductions.? Plaintiff’s claim
therefore was denied. The administrative law judge’s decision and notice
‘were mailed to plaintiff on June 24, 1974. Plaintiff filed a request for

1 Jurisdiction of this court is based upon scction 205(g) of the Social Sccurity Act, 42
U.S.C. §405(g), which provides in part:
The court shall have power to enter, upon-the pleadings and transcript of the
record, a judgment affirming, modifying, or reversing the decision of the
Secretaty, with or without remanding the causc for a rehearing,
2 This court notes that the district Court in Torphy v. Weinberger, 384 F.Supp. 1117, 1119
(E.D. Wisc. 1974), states that:
42 U.S.C. §405(g), however, docs not admit the use-of summary-judgment
. .. . Whereas summary judgment proccdure allows new factual evidence to
be submitted to the court in the form of affidavits, section 405(g) contemplates
review by the court solely upon the pleadings and transcripts of the Secretary:
* &k %

No new evidence may be admitted before this Court in such a procceding.

That court treated a motion for summary judgment as a motion for an order affirming the
Q ision of the Secretary.
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review by the Appeals Council on August 23, 1v(4. Plaintiff’s attorney
filed a-brief in support of her-position with the Appeals Council on or
about October 22, 1974. The Appcals Council upheld-the decision of the
adménistrative law judge and informed plaintiff of its action by letter
dated:Deceinber 3, 1974.* )
Plaintiff filed her complaint with this court on January 9, 1975. On
March 18,1975, this court signed defendant’s consented-to motion for an
extension on the time allowed to file'en answer, specifying May 16, 1975,
as the limitations date..Defendant filed his answer on May 15, 1975.-On
June 30,1975, defendant filed a motion for summary judgment together
with a supporting brief. On July 1, 1975, this court ordered plaintiff to file
a brief"in support of her position within thirty days. On August 6, 1975,
pliintiff’s-attorney filed a consented-to motion to extend the time within
whi_‘gleto file the supporting brief tn August 20, 1975; this court signed the _
motion on August 11. Plaintiff fil- 1 hermemorandum of law in support-of ...~
her position on August 20, 1975. i

This court’s scope of review in social security cases is found in section- ~

205(g) of the Social Security Act. 42 U.S.C. §405(g):

-—

The findings of the Secretary as to any -fact, if supported by -substantial
evidence, shall be conclusive. ...

The court does not consider-plaintiff’s claim de novo, but rather reviews
‘the complete record to determine whether the Secretary’s decision is
supported by substantial evidence. Hess v. Secretary of Health, Educa-
tion and Welfare, 497 F.2d 837 (3d-Cir."1974).
Section 205(h) of the Act, 42 U.S.C. 3405(h), likewise specifies the

conclusiveness of the Secretary’s findings of fact:

‘The findings and decisions of the Secretary after a hicaring shall be binding

upon all individuals who were parties to such hearing. No findings of fact or

decision of the Secretary shall be reviewed-by ary person, tribunal, or gov-
emmental agency, except as herein provided.

The-principle of conclusiveness applies as well to the inferences reasona-
bly drawn from the evidence. Moreno v. Richardson, 484 F.2d 899 (9th
Cir. 1973); Maloney v. Celebrezze, 337 F.2d 231 (3d Cir. 1964).
Substantial evidence consists of more than a mere scintilla. It is such
relevant evidence as a reasonable mind would accept as sufficient to
support a particular conclusion. Hess v. Secretary of Health, Education
and Welfare, supra; Blaith v. Weinberger, 378 F.Supp. 596 (E.D. Pa.
1974). The conclusion reached by the Secretary should be affirmed-if it
“~withstands scrutiny under the substantial evidence test, even though
another conclusion possibly might be drawn from the evidence were the
court to appraise the merits of the claim de novo. Quinn v. Richardson,
353 F.Supp. 363 (E.D. Pa.), aff’d, 485 F.2d 681 (3d Cir. 1973); Blalock v.
Richardson, 483 F.2d 773 (4th Cir. 1972). The burden of proof rests upon
one filing a claim with an adminictrative agency to establish that the

3 Total.deductions were determined in accordance with scctions 203(b) and (f) of the
Social Scéurity Act, 42 U.S.C. $403(b* .nd ().

4 T'he administrative law judge’s @ _ision became final and binding when it was upheld by
the Appeuls Council. 20 C.F.R. £ 04,951, issued pursuant to 42 U.S.C. §405(a).
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required conditions of eligibility have been met. Ragan v. Finch, 435 F.2d
239 (6th Cir. 1970), cert. denied, 402 U.S. 986, 91 S.Ct. 1685, 29 L.Ed.2d
152 (1977%; Qiiinn v. Richardson, supra.

»

HI

The Social Security Act provides for the payment of old-age benefits to
fully insured individuals-who have attained retirement age and who have
filed an application for such benefits.®

However, the Act stipulates that the amount of monthly benefits to
which_an-individual is entitled-is subject to deductions based upon the
receipt: of. self-employment income.® Under the statutory scheme, an
individdal is préesumed, with respect to any month,

i * -

To have been engaged in self-employment in such month until it is shown to
the satisfaction of the Secretary that such individual rendered no substantial
services in such month with respect to any trade or business the income or loss
-of -which is includible in computing . . . his net-earnings or net loss. from
self-employment for any taxable:year.?

* This section also sp :cifically directs the Secretary to prescribe by regula-
tion the criteria for determining the substantiality of any business ser-
vices rendered by the individual.®

The regulatory scheme ? prescribed by the Secretary defines the sub-

stantial services test as one of whether, in view of the individual’s- cir-
cumstances and the character of the-services rendered, the person can
“reasonably be considered retired” in the month in question. Even
though an .individual performs some services, the services will not be
deemed substantial where evidence establishes to the satisfaction of the
Administration that the person may reasonably be considered retired.

The factors considered in evaluating whether an individual has per-

formed substantial services are as follows:

() The amount of time the individual devoted to all trades and

" businesses;

(2) The nature of'*he services rendered by the individual;

(3) The extent and nature of the activity performed by the individual
before he allegedly retired as compared with that performed there-
after;

(4) The presence or absence of an adequately qualified paid manager,
partner, or family member who manages the business;

(5) The type of business establishment involved;

(6) The amount of capital invested in the trade or business; and

(7) The seasonal nature-of the trade or business.*®

$ 42 U.S.C. §402(a).

¢ Sections 203(b) and (f1) and (4), 42'U.S.C. §403.

7 Section;* 13()(4), 42 U.S.C. §403(f)(4) (cmphasis added).

% Section' :05(a), 42 U.S.C. §405(a), establishes the Secretary’s rcgulatory powers in the
administration of the Act.

* This discussion paraphrascs regulations found at 20 C.F.R. §§404.446 and 404.447,
thé provisions outlining the factors to be cor videred in determining the substantiality of an
individual’s services.

@ 20 C.F.R. §404.445. -
45
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The regulations explicate the significance of these criteria individuaily.
As to consideration of the amount of time devoted to the business,
“amount- of time”” includes tire sper in physical and mental activity at
the place of business or elsewlere in"furtherance of the business. Time
spent in planning and advising the operations, preparing and maintaining
‘business facilities and records, and.time spent at the place of business
which- cannot: reasonably be consxdered unrelated-to business activities
are-all specifically included within the definition.

Addmonal guidelines for determining the amount of time devoted to a
business-are stipulated. If the individual establishes-that such time does
not exceed forty-five hours in any one month, then the individual’s
services. are-not deemed substantial, unless- other ‘factors make such a

i ﬁndmg unreasonable:

For-example, an: individual who worked only 15 hours in-a month might
nevertheless be’found to have rendered substantial services if he was manag-
ing & sizeable business or-engaged in a highly-skilled occupation.!

Nonetheless, services-of less than fifteen hours in all businesses per

month-are-not substantial. Services -of more than forty-five hours in a
‘month are substantial uniess the individual establishes upon. other
-grounds that he could reasonably-be considered retired.

In a case where a finding that an individual was retired would be
unreasonable if time devoted to the business alone is considered; then the
nature of the services-rendered to the business-is also to be exammed
The services-are considered’in view of the technical and management
needs of the business. The more regularly an individual renders services
to a.business, or the-more skilled and valuable his services are, the more
‘lkely-that-the individual could not be considered retired.,

Where consideration of neither the amount of time nor the nature of the:
servic es rendered to-the business sufﬁcwntly establishes whether the
person’s.services-were substantial, the focus is turned to the extent and
nature of the services rendered before and after the individual’s “retire-
‘ment:”’

A significant-reduction in the amount or lmportance of services rendered in
the business tends to show that the individual is retired; absence of such
reduction tends to-show-that the individual is not retired.!?

Finally, if evaluation of the above factors together is insufficient for a
determination of the substantiality of the person’s services, all other
factors are considered. These final criteria include the presence or.ab-
sence of a capable manager, the kind and size of the business, the amount
.of capital invested, the p0951bly seasonal nature of the business, and “any
other pertinent factors.”

The ultimate focus, again, is whether the individual’s services are such
that he can reasonably be considered to be retired.

v
The record in this case is extensive, including fifty-nine exhibits and
one hundred-plus prges of testimony at the hearing before the adminis-

1 20 C.F.R: $404.447(a)1). )
0 C.F.R. §404.447(c). 46
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trative law-judge. The .record of plamuff’s involvement-in the business
must_be-examined c0mprehenswely in order to evaluate the character.of
her services, the. amoum of time spent in the business, etc., both before
and.after’ her“a.lleged retirement.”

Plaintiff’s husband was a self-employed owner-operator of a small
trucking business. at-the time-of his death on-November 16, 1959. Evi-
-dently.the outstandmg debts of the business at-that time were forcing the
operation toruin.-On December 3, 1959, plaintiff, then 53-years-old, filed
ari apphcatwn for-survivor’s insurance benefits on behalf of herself and
on behalf of her disabled daughter. Plaintiff’s applications were granted.
-dnd-benefits were thereafter paid to plaintiff for herself and on-behalf of

: her'daughter.
. By virtue of plaintiff’s receipt of Mothers’ Insurance Benefits under
’ —§202(g) of the Act, she was required to make cnnual reports of her--
earnings for each taxable year during which-she was entitled to monthly
benefits. These- reports‘provxde a history of plaintiff’s earnings per year
and inthe continued operation of the trucking company, as the following
oy record indicates.
T -On December 10, 1959, plaintiff reported that she would attempt to
continue -the-operation of the trucking company, although she-did not
anticipate -that thc earnings would be over $1,200 per year. She stated
that she-would advise-the-Social Security Administration if she earned a
net profit-in_excess of $1,200. On or about April 27, 1961, plaintiff
-reported*that on May 1, 1961, she would-begin operation of the truckmg
company as a self-employed person and that she anticipated her earnings
to be about $2,400 per year. On April 19, 1962, plaintiff réported that she
had taken over her husband’s trucking business, which was a- steel-
‘hauling eperation contracting with United-States Steel Corporation, after
his death. She reported that the contract was- automaucally renewable —
and reqmred no further negotiations on her part; that her “only work” in
connection with the business was to maintain the books, to bill United
States Steel for hauling, to receive payments and records from United
States Steel, to pay the employee-drivers bi-weekly, and that these ef-
forts-required approximately ten hours per week on her part. She further
reported that her son drove one of the trucks and performed all manage-
rial and maintenance functions connected with the business, and that the
drivers received their orders from United States Steel.

On March 27, 1962, plaintiff submitted the first of the ‘annual reports
requiredby the Social Security Administration. On this-report, plaintiff
indicated that during 1961 she was engaged in the operation of the
business “‘(a) 11-months, full time management.” She also indicated that
-she expected to earn $1,500 from the business in 1962. Due to confusion
over-the 1961 earnings listed in this report, plaintiff was requested to
submit her 1961 Income Tax Return. The return showed total receipts of
-$23,415.23; gross proﬁt of $10,258.04, and net-profit of $1,332.07:-Since

- -her net-profit-was in excess of $1,200, plamuffwas informed that a certain-
deduction was applicable against her Mothers’ Insurance Benefits. - -

Plaintiff -submitted her second earnings report to the Social Security
Administration on April 1, 1963. She reported gross receipts of

q329,264.16, and net profit of $1,433.37. She further reported that she did
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clerical work for the business, “[h]ire[d] help for everything,” and worked
approxxmately ten hours per week at the business. On April 13, 1964,
plaintiff again submitted an eammgs report, indicating total receipts for
1963 of $25,248.24, net earnings of:$508.03, and that her involvement in
operations amounted to clerical work for approx:mately ten hours per
week.

On  April 1, 1466, plaintiff reported that gross receipts for 1965

vamounted to 332 199.68, and that her net profit was $2,647.96..On April
8, 1967, she.reported that gross recipts for 1966 were $36,611.89 and

that her net profit was $3,130.67. Plaintiff was informed that she had-
been mcorreetly overpaid in Mothers’ Insurance Bencfits, due to the
excess of her actual net-profit in-1966 over her estimate-of the amount the
previous year. Plaintiff subsequently reported a-net profit from the busl-

-ness cf$5,665.15 for 1967; $7,800-plus in 1968; $5,166 in-1969;-and $6, 893

in- 1970. Deductions from plaintiff’s Mothers’ Insurance Beneﬁts were
apphed in-each.of the above years. Plaintiff was notified that, beginning
December 1968, when she would be 62-years-old, her Mothers’ Insurance
Benefits would terminate bécause she was eligible for Widow’s Insurance
Benefits on her deceased husband’s eamings record. At this: t1me, how-
ever, plaintiff was informed that because -of her excess earnings, -she
would not be paid any widow’s benefits from December 1968, at least
until ‘December 1970,

On March 17, 1970, plaintiff submitted a statement to the Social
Security Administration requesting that, effective December 1968, she be
withdrawn from eligibility for widow’s benefits on.her husband’s earnings

record. On this statement, plaintiff indicated- that she was not eligible for .

-cash benefits, as she was “. . . self-employed and perform(ing) substential

services each month.” At that time, she also reported that her net.
eamnings were approximately $7,000 pér year. She reported that she
understood-the implications of her withdrawal, but chose to do so as a
means of obtaining the highest amount payable to her disabled daughter,
and thiat she would file:for retirement insurance benefits-based on her
own eamnings record either when she reached age 65 or when she retired.
Pursuant to plaintiff’s application for retirement insurance benefits on
August 15,.1972, she was requested to submit annual earnings statements
(the requirement that she submit annual earnings reports to the Social
Security Administration-had ceased when her Mothers’ Insurance Bene-
fits terminated). Plaintiff, in response thereto, submitted her income tax
returns for 1970 through 1972. Plaintiff’s Schedule C tax return—*Profit
(or.Loss) From Business or Profession (Sole Proprietorship)’—for 1970,
listing the business name as Minnie O. Torrance and her own address as
the business address, shows gross profits of $112,997.29 and net profit of
$6,842.32. Her 1971-Schedule C, still listing her business name and her
residence as the business address shows gross profits of $142,147.73 and
net profit of-$9;037.24. Plaintiff’s 1972"Schedule C, with.the same busi-
ness name and business address, shows gross profits of 3150 135.55 and a
net profit-of $16,419.50: Plamtlff for-all three years listed her occupation
as “Trucker” on her Form 1040 Individual Income Tax Return. Plaintiff

for these years paid- Social Security self-employment taxes, claimed-

deprecmtlon on the business’ trucks and tractors, and claimed repair,
insurance, fuel, tire, permit and license expenses as business deductions.
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There is some confusion as to the date from which plaintiff claims
retirement insurance benefits without deductions due to excess earnings.
On the application for benefits plaintiff filed on August 15, 1972, while
stating that her income for 1971 was over $9,000, and that her expected
income for 1972 would he approximately $9,000, plaintiff indicated that
she had performed no substantial services for the trucking business in
any month during 1971 and that she would not do so in any month during
1972. Plaintiff was 65-years-of-age in December 1971. Therefore it was
not apparent to the administrative law judge whether she was claiming
benefits from January 1971, or from August 1971, when the application
was filed. At the-hearing, the administrative law judge questioned plain-
tiff about the claim date and, after several questions, she indicated that
she was claiming benefits without deductions due to excess earnings from
August 1971, Plaintiff asserted that in that month sle had “completely
dropped all business activities” because her disebled daughter had fallen
approximately at that time and thereafter plaintiff was needed on a
full-time basis by her daughter.

Plaintiff appeared at the hearing on February 19, 1974, accompanied
by her son, J. Kenneth Torrance, by one of the trucking company’s
long-time employees, Gilliam King, and by counsel. As the sole issue
presented by this case concerns the substantiality of plaintiff’s past and
present services to the company, only testimony relevant to that point as
well as testimony pertaining to the character of the company itself need
be reviewed here.

Plaintiff testified that she had no connection with the operation of the
company prior to her husband’s death in November 1959. She stated that
following her husband’s death she and her s¢ 1, who had been employed
by the company while his father operated .., decided to continue the
company’s operation. At that time, the company had approximately three
regular drivers who hauled under an annual contract negotiated with
United States Steel. Plaintiff and her son testified that the business was
carried on under plaintiff’s name primarily for financing purposes and to
avoid Public Utility Commission “legal formalities” necessarily attendant
to a transfer of the business to the son. Plaintiff testified that although she
considered herself the owner of the company, her son actually was the
manager of the business, as her tasks centered on the clerical aspects of
operation, such as keeping records, maintaining the necessary books,
paying bills and employees. She further testified that for an-unspecified
period relatively in the beginning of their combined operation of the
company, she and her son would discuss management decisions as they
had coffee together in the morning. She left the re-negotiation of the

- annual contract with United States Steel completely to her son, although

Q

she would sign the contracts as the owner of the business. Plaintiff
further testified that the trucks were parked at night on a vacant lot that
she owned next to her house, hut that she had nothing to do with
maintenance of the trucks, with scheduling of the runs, or with hiring and
firing the drivers. As far as the purchase of additional equipment is
concerned, both plaintiff and her son testified that in the early years of -
their combined operation they would discuss such matters, that plaintiff
1nd her son would co-sign for the purchase of the equipment as early as
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1962 and:work_out other financial matters together. Plaintiff stated that

although she performed the above-méntioned services, she considered

her son, who.drove and maintained the trucks, handled employee.and *
-contract matters, and did some bookkeeping, the manager of the business
practically from the beginning of their combined efforts. Plaintiff in
addition-stated that she was a high school graduate, but had never had
_any-business education or training in accounting, record keeping, etc.,

and that she ‘had not worked outside her home or in her husband’s .
business priorto his death. 17

The trucking operation as it exists today was-described as a small——"=txx
business utilizing approximately eight trucks and employing five to seven
drivers.

Plaintiff-testified that she continued-to perforn-the-duties-described
above until she was: assured that her son could-carry on the-business
without her assistance. She stated that her activities in connection with
the ‘husiness since 1971 have been insubstantial. She stated that she
prepares the payroll, which takes one-half hour:bi-weekly, that she puays
somesof the bills, which takes two-to three hours-per month, and that she
signs.the annual-contract._She -stated- that she does -nothing more in -
connection with the operation-of- the business. -

Plaintiff-testified that it was her son who determined that the net profits
would accrue to plaintiff, in order to provide her with an income and to
‘help support- plaintiff’s_disabled daughter, hence the net income of the
business is ‘kept by her, while her son is paid bi-vieekly according to a
standard union wage rate. She further stated that:she had céfnisidered her
business relationship with her son as a “partnership,” admittedly without

__any formal agreement. She considers herself retired from the operation of
the business, particularly since her disabled daughter’s injury which
occurred-approximately-in August 1971.

Plaintiff testified that, although in her opinion she had not been render-
ing substantial services to the business since before August 1971, she did
not apply for retirement insurance benefits until August 1972, because

_ .she.mistakenly. thought that her high income from the business would
prevent her from realizing benefits, that she did not realize prior to that
time that the touchstone of eligibility for benefits as applied to her was the™ -
substantiality of her services to the company.

VI

Plaintiff’s son, J. Kenneth Torrance, testified at the hearing that he
worked for his father in the trucking business and that he knew the
method of operation, except for the paper work, at the time of his father’s
death. He stated that plaintiff took over the business-in her name, but
that her role was centered on the clerical matters and that he did the
hauling, negotiating of the contract, and hiring. He also stated that he did
some of the paper work, such as the final billing and typing. He stated
that, while he did not put any of his own money into the business at this
timz, neither had plaintiff, that is, any investment into the business came
as a result of the conduct of the business itself.

Mr. Torrance testified that before 1971, in addition to making up

x nayrolls and paying all the bills, plaintiff “totalled the slips,” which

wic.
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apparently refers to recording the items hauled in order to calculate the
tonnage hauled and hence the amount to be billed. He stated that this
procedure tgok approximately an hour per day, that is, assuming that the
“slips” for'd particular day were-received on time. He further stated that
until 1968 or 1969, his name was not on the company checks, therefore he
had to have plaintiff write a check for everything that had to be paid or
purchased in line with the business. When asked how many hours per
month plaintiff spent involved in the operations of the company, he
indicated in a- conjecturing fashion approximately twenty hours per
month, but then he finally stated that he “really”’ did not know.

Mr. Torrance stated that the driver-employees came under the jurisdic-
tion-of the United Mine Workers in February 1971 thus the-company’s
billing was changed from tonnage to hourly records, eliminating the
-necessity for keeping and. totalling “slips.” He said this means that he
now does most of the record keeping. He further cited as examples of
differences between what plaintiff did-before 1971 and after, the-fact that
she no longer had anything to da- with purchasing equipment, and his
practice of now writing some of the checks for the company’s bills and
necessities. He stated that plaintiff was not required to remain at home in
order to provide any services to the company and that she does not stand
watch over the trucks parked on her property. He also stated-that, in his
opinion, the company-related activities of plaintiff had decreased over the
years, initially after the settling of his father’s estate, then again after the
1971 change-over to a different billing system. He stated that, in his
opinion, plaintiff currently works less than fifteen hours a month in
connection with company matters, that she only handles the payroll and
some billing, and, confusingly, he agreed-that-these activities amount-to-
four hours per month maximum. He stated that, in his opinion, she only
does this in order to have something to do occasionally.

The testimony of the long-time employee of the company, Gilliam King,
is of little assistance. He stated that his contacts were with plaintiff’s son,
that he did not know who handled the responsibilities-for billing, etc., that
all he was certain of was that plaintiff signed the payroll checks from 1961
to date. He stated repeatedly that he was never at a vantage point which
would permit him to testify to the extent of plaintiff’s role in the com-
pany’s operation.

VII

The relevant portions.of plaintiff’s statement on her August 15, 1972
application for retirement-benefits merit citation:
««. l'own six trucks . .. . These trucks are parked and stored on my property.
when not in use. I actually have no office. I have a desk and my regular phone
is used for this busincss. . . . My contract rencws automatically annually. I
-had-the-contract-changed in my name when my husband died. I must have
ratc changes but my son handles the contracts for this.

My services consist of: ~

I pay all bills and make up checks and pay all men for their services. My son
drives a truck, keeps the time for the men, sends billing to the company and
types and prepares-all the reports. 1 sign all checks.

I hire an accountant, . . .

My son may -maké-a*bank deposit occasionally but most times I make it.
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1 have between 6 and 7 full 1ime truck drivers or helpers. Kenneth arranges
for repairs and maiatenance of the trucks. He makes decisions as to purchase
and sale of trucks and equipment. Kenneth's name is on my business check-
ing account and he is permitted to sign checks if I am not available. All'men
check with either my son or U.S. Steel as to needs of their services. . . . 1do
not average any more than 4 to 5 hours a week on the business. . . .

My son Kenneth is psid the same wages daily as my other employees. . . .
Kenneth assigns all work. I feel he spends 5 to 6 hours weekly in operating my
business over and above his regular driving job. Total 48 hours.

o ‘Kenneth-recommends employees.to.me and we discuss the.workers and I
- have the final-authority-of hiring, firing or rejecting.

The court notes that this statement differs-substantially from the tes-
timony elicited at the hearing concerning plaintiff’s services from-the
middle, if not the beginning of 1971. Indeed, the court must conclude that
substantial confusion surrounds the character of plaintiff’s services to the

. company upon an attempted-reconciliation of the hearing testimony and
the statements appearing on the various applications and veports which-
comprise this record.

VIII

~ Plaintiff’s counsel attempts to justify the inconsistencies between the
hearing testimony and plaintiff’s statements on her applications by
suggesting that all the evidence supports the notion that plaintiff gradu-
ally-withdrew from the operations of the company. For example, counsel.
urges that the four-to-five hours per week plaintiff cited in her.application
as time devoted to company business is not inconsistent with-the two-to-
three hours per week plaintiff testified to at the hearing, precisely be-
‘cause -plaintiff- -gradually withdrew from the company. Unfortunately,
counsel’s argument does not take into consideration that the statement as
to services of four-to-five hours per week was made one'year after the
time period to which plaintiff ascribed services of only two-to-three hours
_per week at the hearing.

While this court, following a de novo examination of the evidence
possibily might have concluded that plaintiff had succeeded in rebutting
the presumption set forth in section 205(f)(4)(A) of the Act, 42 US.C.
§405(f)(4)(A), that a person is-engaged in self-employment until he estab-
lishes that he rendered no substantial services to any trade or business, it
cannot conclude upon-the evidence before it that the decision of the
Secretary is not supported by substantial evidence.

Accordingly, the*Secretary’s'decision—denying,plaintiff’s,claim for so-
cial security retirement benefits as determined by the administrative law-

judge must be affirmed.

Conclusiveness of Earnings Record: .

SECTION-205(c) (4) (A) (42 U.S.C. 405(c) (4) (A)—CONCLUSIVENESS
OF EARNINGS RECORD AFTER EXPIRATION OF TIME LIMITATION

« ;SELF-EMPLOYMENT'INCOMESZ
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20'CFR 404.804 SSR 76-32c
Ascherman v. Mathews, USDC, N.D. Ohio, C74—453(3/30/76)

The claimant, a 75.year-old self-employed attorney, had filed timely income
tax returns based on a method.-which did not yield maximum creditable earn-
ings. After becoming entitled to Social Security benefits, he filed amended tax
returns in order to reflect maximum self-employment income which would_result
in a higher benefit rate. The amended returns covered a 5 year period, three of
which were beyond the time limitation and thus barred to correction by section
205(c) of the Social Security Act. Held, after the time limitation following any
year has expired, subject td*very limited exceptions not pertinent here, the Sec
retary’s records of self-employment income derived by an individual during any
period of such year shall be conclusive evidence as to the earnings of such in.
dividual, in accoftlance with section 205(c) (4) (A) of the Social Security Act,
as amended. -

Barristi, Chief Judge:

" The plaintiff, a 75-year-old, self-employed attorney is seeking to have his
record of self-employment earnings for the years 1966, 1967 and 1968, as
maintained by the defendant Secretary of Health, Education and Welfare
for the -purpose of determining Social Security benefits, changed to reflect
amendments to his income tax returns for those years-which he filed in-1972.
In essence, he challenges the Secretary’s refusal to increase his monthly
Social Security benefits on the basis of his amended reports of earnings. The
plaintiff has exhausted the available administrative remedies and invokes
the jurisdiction of this court pursuant to 42 U.S.C. §405(g). The matter
comes before the court on the cross motions for summary judgment.

The facts in the case are-not in dispute and are set forth in detail in the
-opinion of the administrative judge. The case presents a single legal ques-

.tion: Do-the records-of the Secretary constitute conclusive proof -as to the

Q
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earnings of an individual on which Social Security benefits will be deter-
mined once the three year, three month and 15 day “time limitation” for
amendment set forth in 42 U.S.C. § 405(c) (1)-(B)-has expired?

The Secretary maintains that once the time limitation has passed in cir-
cumstances such as this case, 42 U.S.C. § 405(c) (4) (A)* makes his records
conclusive-on' the issue of self-employment income derived by an individual
for any particular period. The plaintiff candidly admits that “after con-
siderable research there is little case law to support his position, ” but also
asserts there is little case law contrary to his position. Accordingly, the
plaintiff argues the facts. He points out that for the years in question his
original report of self-employment income was based on a method of re-
porting which he was advised to follow by an Internal Revenue Service
Agent. Tt is clear that this method resulted in less than the maximum self-

! Prior to the expiration of the time limitation following any year the Secretary may,
if it is brought to his attention that any entry of wages or self-employment income in
his records for such year is erroncous or that any item of wages or self-employment in.
come for such year has been omitted from such records, correct-such entry or include
such omitted item in his records, as the case may be. After the expiration of the time
limitation-following.any year—

(A) the Secretary’s record (with changes, if any, made pursuant to paragraph (5) of
this subsection) of the amounts of wages paid to, and self-employment income derived
by, an individual during any period-in such year shall be conclusive for the purposes of
-vis subchapter; 5 )
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employment income being credited to his Social Security earnings record.
He claims that until 1972 he was not aware of his right to report his income
in the fashion which he ultimately used in the amended returns with the
resulting higher self-employment income figure. At that time he indicates
that he was advised to file amended returns by a Social Security employee
in the Cleveland area. He did so for the years 1966 through 19702 and
LR.S. accepted the additional Sccial Security tax proffered for all of these
years® In the face of clear statutory language against his position, -the
plaintiff argues that “justice, equity and fairness” should prohibit one gov-
ernment agency from ‘accepting and- retaining his ‘money, while another
government agency denies him the benefits he anticipated receiving in
return.

Were this matter not plainly governed by a statutory provision, the plain-
tiff’s equitable argument would have much appeal. However, Congress has
acted witk regard to this problem is a rational manner which it deemed
necessary to the efficient administration of the Social Security system. It is

«—urifortunate that the plaintifi’s benefits are somewhat less than they might

have bcen, but as one court noted when faced with a similar appeal:

[T1he xmmensity of -the-problem of providing Social Security “called forth a
*highly complex and interxelated statutory structure.” The mandate to the Sec.
retary m 42 U.S.C. §405(c) (2) to maintain HEW records of self. employment
income ‘was necessary for the determination in an orderly manner of the in.
numerable requests for insurance benefits. Congress recognized that a beginning
and end of time for establishing eligibility was an essential part of that need
by prescribing a “time limitation” within which- changes and revisions in the
Secretary’s records might be made. . . . One need only be reasonable to fore-
see the disaster in HEW if there were not a reasonable time limitation for end.
ing disputes about eligibility benefits. This being so, the question is only whether

the 3 year, 3 month, 15 day period is reasonable in relation to the purposes of
the Act.

Lasch v. Richardson, 457 F.2d 435, 440 (7th Cir. 1972). (Citation omitted)

Further, it is significant to note that the plaintif’s filing of amended re-
turns and payment of additional tax were self-initiated and- voluntary
acts. The plaintiff is an attorney and was advised by an accountant. Both
individuals had constructive notice of the time limitation when the amended
returns were filed. Viewed in this light, plaintiff’s. predicament is seen as
not wholly the product of two government bureaucracies at cross purposes.

There being no genuine issue as to any material fact, summary judgment
is appropriate in this case. The court holds that the Secretary’s reliance on
42 US.C. § 405(c) (4) (A) is well founded and orders judgment affirming
the Secretary’s decision.

IT IS SO ORDERED.

% Since the amended returns for 1969 and 1970 were filed within the applicable time
limitation, the plaintiff’s earnings record for those -years has been corrected and there
is no cause for dispute.

? The following are the additional amounts paid by the plaintiff with the filing of the
amended returns for each year. 1966:  $126.13

1967: $164.40
— 1968:  $414.20

o4
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Other Expenses from Wages—Outside
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Deductions
SECTIONS 203 (b) -and-(f)-and 209 (42 U.S.C. 405(b) and (f) ard 409)— :

'DEDUCTIONS—EXCLUSION OF TRAVELING OR OTHER EXPENSES
FROM WAGES-=-QUTSIDE SALESMEN

20 CFR 404:1026(a) , SSR 76-33

The claimant- performed services as an outside salesman-for-his employer-who
treats all salesnien as employees and does not-allow for any business expenses.
~ The claimant-contends his expenses should be_deducted from his wages -before
deductions are -applied against his Retirement Insurance benefit. Held, Social
Secufity Regulations, 20 CF R section 404.1026(a) (8)' permit exclusion of travel _
and o"*" . wte -from wages only wh2re identified specifically as such by the
emp yee Bt fe- -employer id .not specifically desngnate amounts -for -ex:
pens..«ir » -.y-payments:mzde to claimant, all remuneration received by him
cofictitutéa-wages for deduction purposes.

The claimant filed an application for retirement insurance benefits on
March-11, 1969, showisg his-date-of- birth- as-February-21, 1907, and-indi-
cated that he was emp;oyed by -the “E” Foods Corporatlon and had. not

een self- employed in either 1969 1968, or 1967. He stated that he had had :
total earnings of $8,820.57 in 1968 and had earned more.than the- -exempt -
amount in-¢ach month of that year, but expected to earn under $1,680 in. -

1969 since he would be-working part time only in 1969. He agreed to file
annual-reports-of earnings when required. His entitlement was established. .
Thereafter claimant -indicated “that his earnings would also preclude pay- i
ment for 1969, ard that he desired no payment for that year. His employer
advised the Social Security Administration by letter of January 31, 1971,
that (1) the claimant had been an outside salesman -with them during

- -1970; -(2)-the employer does not allow for any business expenses, i.e., no

meals, car-expense or any other expense in connection with selling activi-
tiés; and (3) the'claimant’s salary is entirely on a commission basis.

The claimant filed an. annual report for 1970 showing his total wages
earned as $3,560.81 with earnings in excess of the exempt monthly amount.
in-all -months except April, November, and December. He showed-his 1971
earnings (wages) as $1,772.56 with all months indicated as work_months.
(These earnings are posted to-his earnings record.) The claimant indicated
‘that he earned less than the yearly exempt amount in 1972.

. Pertmently, the E Foods Corporation indicated that many years ago the . ~

company opted to treat iis. approxlmately 10,000 sales representatives such
as'claimant, as “employees,” witholding Federal -income taxes, and raking
payments under.the FICA and Unemployment Tax Act. The company gives
its sales representatives training in the use of its equipment and the meth-

95
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ods- of door-to-door-selling. The company could’ change the methods used
by its salespeople in doing the work. The corporation gives -its salespeople
further training, both in_the-office and on the job, whenever new- methods
-appear-necessary. The salespeople work under the firm’s name, do not ad-
vertise-or maintain business listings, and do not lold themselves out to-the
. public as available to do this or similar work. The information provided
" supports a finding of émployer-employee status. .
Remuneration-shown by the employer as that earned by claimant in 1972,
1973, and 1974 through October 31, 1974, was $1,335.17,°81,699.20 (sup-
ported by the wage and tax statement from this employer submitted by
_claimant), and $2,041.33, respectively. Another wage and tax statement
" for 1973 (the pertinent year) claimant submitted shows that he was also
paid $1,037.89 by another employer. At the hearing, claimant said. that-in
1974 he-had been paid commissions of $2,208.21 by-the E Foods Corpora-
tion-and had been paid wages of $828.12-by another employer. He said his
gas expenses alone-had approximated:$900 per year, and that he, of -course,
had-other business expenses.

While claimant no longer contends_that he was-self-employed, but was an
employee of E, and does not dispute that he earned over the exempt yearly-
amount in pertinent years of entitlement, he believes: that it is inequitable
to include-his expenses of operating (selling) for this employer when figur-
ing his earnings for deduction purposes. .

. Section 202(a) of the Social Security Act, as amended, 42 U.S.C.
§ 402(a), provides that every fully insured-individual whohas attained the
-age of 62-and who has filed application for old-age insurance benefits shall
e entitled to-an old-age insurance benefit for each month_in which heiiso
entitled. Section 203 of the Act, 42 U.S.C. § 403, however, provides in-per-
tinent part:

“(b) Deductions, * * * shall be- made from any payment or payments
under this title * * * on the basis of such individual’s wages-and self-
employment income, * * * if for such month he (claimant) is-charged
with- excess: earnings, under the provisions of subsection (f) of this sec-
tion, * # *

“(f) For purposes of subsection (b)—

“(3) * * * (A)n individual's excess earnings for a taxable year shall
be 56 percent of his earnings for such yeur in excess of the product of
$175* * * * multiplied by the number of months in such year. * * *
“(5) (A) An “~dividual’s earnings for a taxable year shall be (i) he
sum of his wages for services rendered in such year and his net earnings
from self-employment for such year. * * *

“The term ‘wages’ for social security purposes is defined by section 209
of the.Act, 42 U.S.C. § 409, as ‘. . . remuneration:paid_after 1950 for em-
-ployment, including the cash value of all remuneration paid in any medium
other than cash . . .” While section 209 also provides for various-statutory
exclusions from wages, none are relevant in this case.

With particular regard to the exclusion of business expenses- from wages
for services rendered, however, Social Security Administration Regulations

. ¥\W00 for 1974; $210 for 1975; $230 for 1976. ‘

Bl 56
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No. 4, section 1026 (a) (8) provides that:

“Amounts paid specifically—either as advances or reimbursements—for traveling
or other bona fide ordinary expenses incurred or reasonably expected to be in.
curred in the business of the employer are not wages. Traveling and other reim-
bursed-expenses must be identified- either-by making-a separate payment or by
specifically indicating the separate amounts where both wages and expense al-
lowances are combined in a single payment.” (Emphasis supplied.)

The record in this case indicates that, during the relevant period, claimant
was an outside-salesman with E Foods, a company that did not and does
not-allow for any business expenses, e.g., meals, car expenses or any other
expenses in conneciion with the selling activities of its employee sales
representatives. Claimant’s salary was entirely on a commission basis. While
claimant believes that expenses he incurred in connection with his employ-
ment should:be deducted from .his gross wages for social security work
deduction purposes, the above cited section of Social Security Administra-
tion Regulations and the facts in this case do not permit such a cenclusion.

Therefore, it is held that under the applicable law and regulations, the
total remuneration received by claimant from his employers constituted
“wages,” and must be considered for purposes of determining the amount
of claimant’s excess earnings for deduction purposes under section 203 of
the Social Security Act.




54. Administrative

ADMINISTRATIVE
] Page
Judicial Review -
Referral of Social Security Benefit .
-Cases to United States Magistrates __ e ——— 54
Judicial Review

'SECTION.205(g) (42 USC 405(g) )—JUDICIAL REVIEW—REFERRAL

* -OF SOCIAL SECURITY BENEFIT CASES TO UNITED STATES"'MAGIS-

TRATES “

20" CFR 404.951 SSR 76-14c

MATHEWS-v. WEBER, U.S. Supreme -Court, No. 96°S. Ct. 549 -(1/14/76)

Under Section 205(g) of ‘the Social Security Act, as amended, a district
court-can review a.final decision of-the Secretary of Health, Education, and
Welfare upon request.of any party to a claim for social security benefits after
such party has- exhausted his administrative -remedies. Federsl district courts
Kave referred- social security cases 1072 Magistrate 1o “prepare a proposed
written order or decision, together with proposed findings- of fact and- conclu-
sions of law where necessary or appropriate” for consideration by-the District
Judge after the Magistrate had réviewed the record, and_heard the parties’
arguments. The District Court Judge retains -the -authority and responsibility
.to-make the final decxsxon in any case. The Secretary contended the referral
violated Rule:53(b) “of the Federal Rules of -Civil Procedure- and. was not
authorized by the Federal Magistrates Act, 28 U.S.C. 636. Held, the referral
of social security beiicfit cases to U.S. Magutrates does not violate rule 53(h).

‘Mr. CrieF Justice Burcer delivered the opinion of the Court.

The question presented in this case is whether the Federal Magistrates
Act-of 1968, 28 U.S.C. § 636, permits a United States District Court-to
réfer all Social Security benefit cases to United States Magistrates for
preliminary review of the administrative record, oral argument, and prep-
aration of a recommended decision as to whether the record contains-sub-
stantial evidence to support the atministrative determinztion—all subject
to an independent decision, on the record, by the District Judge who-may,
‘in"his discretion, hear the matter de novo.

1)

‘Respondent Weber brought this action in the United States District
Court for the Central District of California -to challenge the final deter-
mination of the Secretary-of Health, Education, and Welfare that he was
not entitled’to reimbursement under the Medicare provisions- of the Social
Security Act, 42 U.S.C. § 1395 et seq., for medical payments he made on
behalf of-his wife. Such a suit for administrative review is authorized by
§ 205 (g) of the Act, 42 U.S.C. § 405 (g), and governed by its standards.

o The court’may consider only the pleadings and administrative record, and
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- must accept the Secretary’s findings of fact so long as they are supported by
" substantial evidence.

When:respondent’s complaint was filed, the Clerk of Court pursuant to
“couirt rule assigned: the caseé to a-named” ‘District-Judge,-and slmultaneously
referred it.to a United States Magistrate with directions “to notice and
conduct such factaal- hearmgs and-legal. argument as may be ‘appropriate”
-and to “prepare a-proposed written order or decision, together with pro-
pOM ﬁndmgs of fact and conclusiohs of law where necessary or appropri-
ate” for consideration by the District Judge” The Clerk took these steps
pessuant:to General Order No. 104-D of the District Court, which requires
initial reference to a Maglstrate in-seven categories of administrative
review casés,' including actions filed under 42 U.S.C. § 405 (g). The
parties-may object to the Magistrate’s recommendations. After acting on
-any objections-the Magisirate is to forward-the entire file to-the District
Judge-to whom- the case is assigned. for decision; the District Judge “will’
calendar the matter for-oral. argument if he deems it necessary-or -appro-

priate.” .l

The- Secretaty moved»to vacate the order of reference, arguing (1) -that
referral under a general order .of this type viotated Rule 53-(b) of the
Federal Rules--of -Civil -Procedure and- -(2) that such- referral was not
authorized by the Federal Magistrates Act. The Szcretary -also argued that
the-reference-was of doubtful constitutionality- and in contravention of the
judicial review provisions of the Social Security Act, arguments that he

to vacate the order of reference, but certified the reference question for

YGeneral Order No. 104-D provides for reference in the following -types of admin-
istrative review:

“(A): Actions to review administrative determinations re entitlement to benefits

under the Social Security ‘Act and related statutes, including:but not limited to actions

, filed under 42 U.S.C. § 405 (g).

! " 4(B) Actions filed by the United States or a carrier to review, implement or restrain
orders-of the Interstate Commcrce Cormimission re freight overcharges, including but
not limited to actions uinder 28 U.S.C. § 1336 and 49.U.S.C. § 304a.

“(C) Action;~whether in the form of judicial review, habeas corpus or otherwise,
for reviéw- of orders and other actions of the Immxgrauon and Naturalization ~Service.
Included, but not by way of limitation, aie actions mvolvmg deportation orders, denial

of preference c]asslﬁcauon visas_and denial of petitions to adjust status.

- various depanments or agencies, mvolvmg personnel actions such as wrongful dis-
charge, -reductions in-force, transfers, retirements. etc.

#(E) Actions for review of an order of any branch or establishment of the military
sexvice denying discharge of petitioner from the military, whether such aciions -are
brought in the form of petitions for judicial revicw, habeas eorpus or actions for decla-
ratory relief-or.injunction.

“(F) Actions filed pursuant to 18 US.C. § 923 () (3) to review administrative
decisions denying applications for licenses to engage in business as a fircarms or am-
munition imperter, manufacturer or dealer.

“(G) -Actions to rcview administrative decisions by the Depanmem of Labor deny-
ing-applications for alicn employment certification required pursuant to the provisions
of 8 U.S.C. § 1182 (a) (14).”

The-petition_for- certiorari raises only-the issue of the propriety of the part of sub.
section (A) of the General Order that authorizes rcference of cascs brought under 42
"QC § 405 (g), and_we intimate no opinion on the validity-of its other provisions.

09
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has expressly declined-to make -in this Court. The District Court refused

“(D) Actions for review of adjudications by the Civil Service Commission, or “the. .
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appeal under 28 U.S.C. § 1292 (b).

The Court of Appeals affirmed. Weber v. Secretary of Health, Education,
and Welfare, 503 F. 2d 1049 (CA9 1974). That court stressed the limited
and preliminary nature of the inquiry in review actions brought under 42
U.S.C. § 405 (g), the limited scope of the Magistrate’s-role on reference,
and the fact that final authority for decision remained with the District
Judge. “Were the broad provisions of General Order No. 104-D . . .
before- us, the Secretary might have grounds to complain. As applied, the
rule_is_not vulnerable-to-the-attack-here -mounted.” 503-F. 2d, at 1051. The
‘Court of Appeals thus reached a decision squarely in conflict witk.-the
decision. of the-Court of Appeals for the Sixth Circuit in Ingram v. Rich-
ardson, 471 F. 2d 1268 (CA6 1972). We granted certiorari * and we affirm.

(2)

After several years of study, the Congress in 1968 enacted the Federal
Magistrates Act, 28 U.S.C. § 631 et seq. The Act abolished the office of
United States*Commissioner, and sought to “reform the first echelon of the
Federal judiciary-int:an effective component of a modern scheme of justice
by establishing a_systcm of U.S. Magistrates.” S. Rep. No. 371, 90th:Cong.,
1st Sess., p. 8 (1967) (hereafter Senate Report). In order to improve
the former system and to attract the most competent men and women to the
office, the Act in essence made the position analogous to the career service,
replacing the fee system of compensation with substantial salaries; the
Act also _gave both full and part-time magistrates a definite term of office,
and required that wherever possible the district courts appoint only mem-
bers of the bar to serve as magistrates. Magistrates took over most of the
duties of the Commissioners, and the Act gave them new authority to try
a broad range of misdemeanors with the consent of the parties.

Section 636(b) of the Act outlines a procedure by which the district
courts-may call upon magistrates to perform other functions, in both civil
and criminal cases. It provides:

“Any district court of the United States, by the concurrence of a
majority of all the judges of such district court, may establish rules
pursuant to which any full time United States magistrate, or, where there
is no full-time magistrate reasonably available, any part-time magistrate
specially designated by the court, may be assigned within the territorial
jurisdiction of such court such additional duties as are not inconsistent
with the Constitution and-laws of th~ United States. The additional duties
authorized by rule may in¢lude, but are not restricted to—

“(1) service as a special master in an appropriate civil action, pursuant
to the_applicable provisions of this title and the Federal Rules of Civil
Procedure for-the United States district courts;

“(2) assistance to a district judge in the conduct of pretrial or dis-
covery proceedings in civil or criminal actions; and

“(3) preliminary review of applications for post-trial relief made by
individuals convicted of criminal offenses, and submission:of a report and
recommendations to facilitate the decision of the district judge having
jurisdiction over the case as to-whether there should be a hearing.”

? Because rcspondent has declined to appear, we invited an amicus curige to support
the decision of the Court of Appeals. 420 U, S. 989.
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The three- examples § 636 (b) sets out are, as the statute itself states, not
exclusive. The Senate sponsor of the legislation, Senator Tydings, testified in
the House hearings:

“The Magistrctes Act specifies these three areas because they came up
“in our hearings end we thought they were areas in which the district
courts might be able to benefit from the magistrate’s services. We did
not limit the courts to the areas mentioned. Nor did we require that they
use the magistrates for additional functions at all.

“We hope and think that innovative, -i.uaginative judges who want
to clean up- their caseload backlog will utilize the U.S. magistrates in
these -areas and perhaps even come up with new areas to increase the
efficiency of their courts.” Hearings on the Federal Magistrates Act
before Subcommittee No. 4 of the House Committee on the Judiciary,
90th Cong., 2d Sess., p: 81 (1968) (hereafter House Hearings).

See also Hearings on the Federal Magistrates Act, before the Subcommittee
on Improvements in Judicial Machinery of the Senate Committee on the
Judiciary, 90th Cong., 1st Sess., pp. 14, 27 (1967) (hereafter Senate
Hearings)-

Section 636 (b) was included to “permit . . . the U.S. district courts to
assign- magistrates, as officers of the court, a variety of functions . . .
presently performable only by the judges themselves.” Senate Report, p. 12.
In enacting this section and in expanding-the criminal jurisdiction confer-
red upon magistrates, Congress hoped by “increasing the scope of the
responsibilities that can be discharged by that office, to establish a system
capable of increasing the overall efficiency of the Federal judiciary. .. .”
Senate Report, p. 11.

The Act-grew from Congress’ récognition that a multitude of new statutes
and regulations had created an avalanche of additional work for the district
courts which could be-performed only by multiplying the number of judges
or giving judges additional assistance. The Secretary argues that Congress
intended the transfer to magistrates of simply the irksome, ministerial
tasks; respondent urges that Congress intended magistrates to take on a
whole range of substantive judicial duties and advisory functions. We need
not accept the characterization of the Federal Magistrate as either-a “para-

judge,” as respondent would have it, or a “supernotary,” as the Secretaryh .

argues, in order to resolve this case; finding the best analogy to this new
office is not particularly important. Congress had a number of precedents
fez this new officer before it: British masters, justices of peace, and magis-
trates; our own traditional special masters in equity; and pretrial exam-
inere.® The office Congress created drew on all prior experience. What is
important is that-the congressional anticipation is becoming a reality; in
fiscal 1975, for example, the 500 full or part-time U.S. magistrates dis.
posed of 255,061 matters, most of which would otherwise have occupied a
district judge. These included 36,766 civil proceedings, 537 of which were
social security review cases. Annual Report of the Director, Administrative
Office of the United States Courts VIII-4 (1975). See also Sussman, The

*The-administration of the Act also profits from the British analogy. See Institute
of Judicial Administration, Report of the Committee to Study the Role of Masters
in the English Judicial System (Federal Judicial Center, 1974).
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Fourth Tier in the Federal Judicial System: The-United States- Magistrate,
56 Chicago Bar Record 134 (1974); Geffen, Practice Before the United
States-Magistrate, 47 Los Angeles Bar Bulletin 462 (1972) ; Doyle, Imple-
inentir.g the Federal Magistrates Act, 39 J. Kansas B. A. 25 (1970).
Congress manifested concern as well as enthusiasm, however, in con.
sidering the Act.. Several witnesses, including the Director of the Admin-
istrative Office and representatives of the Justice Department, expressed
some fear that Congress might .improperly delegate to magistrates duties
-reserved by the Constitution to Article III judges. Serate Hearings, 107-
‘128, 241n; House Hearings, 123-128.# The hearings-and committee repnrts
indicate-that in-§ 646 -(b) Congress met - this- problem in-two ways. First,
Congress-restricted the range of matters that may be referred to- a magis-

trate-to those where referral is “not inconsistent with the - Constitution-and.
‘laws of the-United" States. . . .” Second, Congress limited the magistrate’s-

role in-cases referred to him under § 636 (b). The Act’s sponsors made it
quite clear that the magistrate acts “under the supervision of the district
judges” when he accepts a referral, and that authority for making-final de-
cisions remains-at all times with the district judge. Senate Report, p. 12
“[A] district -judge would retain. ultimate responsibility for decision

making in every instance in which a magistrate might exercise-additional.

duties jurisdiction.” House Hearings, Testimony of Senator Tydings, p. 73.
See also House Hearings, Testimony of Assistant Deputy Attorney General
Finley, p. 127.

(3)

We need not-define the full reach of a magistrate’s authority under the
Act, or reach the broad provisions of General Order No. 104~D, in order
‘to- decide this-case. Under the part -of the-order -at-issue-the magistrates
perform a limited function which falls well within the range of duties
Congress empowered-the district courts to assign to them. The megistrate is
directed to conduct a preliminary review of a closed administrative record—
“closed because under § 205-(g) of the Social Security Act, 42.U.S.C. § 405
(), neither party may -put any additional evidence before the District
Court. The magistrate gives only a recommendation to.the judge, and-only
_on_the single, narrow issué: is there in the record substantial evidence to
support the Secretary’s decision?® The magistrate may do no more than

*Some" courts-have manifested a like concern. See T. P. O. Inc. v. McMillen, 460
F..2d 348 (CA7 1972) ; Reed v. Board of Election Commissioners; 459 F. 2d 121 (CAl
-1972). But cf. Palmore v. United States, 411 U. S. 389 (1973). Sse_also-Note, Masters

and Magistrates in the Federal Courts, 88 Harv. L. Rev. 779 (1975) ; Comment, An-

Adjudicative Role for Federal Magistrates in Civil Cases, 40 U. Chi. L.-Rev. 584 (1573).
Because -we -limit -our consideration of-the -Act and General Order No. 104-D to:the
particular reference presented by this case, we need not deal with these broad: con-
stitutional issues. Petitioner expressly declines to rely on any constitutional -argument.

% Ordinarily, the parties will agree as to the legal standard, leaving as the sole issue
whether the Secretary’s determination is supported by substantial evidence. In some
cases, ‘the magistrate may preliminarily resolve issues of law before meking a recom.
mendation; in some -few cases, the recommendation may turn wholly upon an- issue
of law. The parties have not suggested that case in either of these sub-categories raise
-fssues. of statutory interpretation that require separate treatment, and we do not reach
them- on -this record. -Experience with the magistrate’s-role under this- Act -may well
lead to the conclusion that sound judicial administration calls for sending directly to
+he District Judge those cases that turn solely upon issues of law.

62




A - Jidlddlbvlew

propose a recommendation, and neither the statute nor the.General Order
-gives such.recommendation presumptive- wexght The district judge is free
‘to follow.it-or wholly to ignore it, or,.if he is not satisfied, he may conduct
_:the-review.in whole or in part anew. The authority—and the responslblhty—
- tqdmake an informed, final determination, we emphasize, remains with the
Juage. -

‘The magistrate’s limited role in this type of case nonetheless substantially
assists the district judge in the performance of his judicial function, and
benefits-both him -and the parties. A magistrate’s review helps focus the
Court’s- attention -on the relevant portions of what may be a voluminous :
recbrd, from a_point of view as neutral as that of an Article III judge. )
—Rewew also- helps-the Court miove dlrectly to those legal arguments made
by the parties that find some-support in-the-record. Finally, the magistrate’s
report puts-before the district judge a preliminary evaluation of the cumula-
tive effect of-the evidence ifi the record, to which-the parties-may address
argunment, and -in this way narrows the dispute. Each step of the process
takes place with the full participation -of the parties. They know precisely
what ‘recommendations the judge-is-receiving and may frame their argu-
ments accordingly.

We conclude that in the context of this case the preliminary review func-
‘tion assigned ‘to the magistrate, and at issue here, is one of the “additional
-duties” that the statute contemplates magistrates are to perform.®

(4)

The Secretary argues that the magistrate, in taking this reference, func-
tions as a_special master. From-this premise, the Secretary asks us to hold-
that a general rule requiring automatic reference in a category of cases
does not comply-with the mandate of Fed. Rule Civ. Proc. 53, that “refer-
epqeito a master-shall be the exception and not the rule,”” made in nonjur‘y,
cases “only upon a showing that some exceptional condition requires it.”
He also argues that, for similar reasons, the reference here is not per-
missible under-our decision in LaBuy v. Howes Leather Co.,- 352 U. S. 249

-

** Though we do nat rely upon subsequently expressed congressionsl views, the Con.
gress plainly. considers claims such as respondent brought in -the District- Court--as
matters-that could appropriately be referred for-preliminary review to a magistrate, In
considering magistrates’ salaries in 1972, a Senate subcommittee noted:

“Magistrates are Judxcul officers of the Federal district courts . . . . They may -also
be authorized-to screen prisoner petitions, hold pretrial conferences in civil and crim.
inal cases,. hear certain preliminary motions, review social security appeals, review Nar-
cotics Addict Rehabilitation Act matters, and-serve: as special masters. Tn -short, they

- render valuable assistance to the_judges of the district courts, thereby. freeing the time
‘of, those judges-for the actual trial of cases.” S. Rep. No. 1065, 92d Cong., 2d Sess.,
p. 3 (1972) (emphasis added).

The Administyative Qﬂice of the U, S. Courts, the statutorr body that supervises
the administrative aspects of .the Act pursuant to 28 US.C. § 604 (d) (1), reads the
Act in the same way. It has distributed a “checklist” of magistrate duties that includes
review of Social Security appeals brought under 42 US.C. § 405 (g). Judicial Con.
ference of the United States, Committee on the Administration of the Federal Magis-
-trate System, Duties Which Might Be Aeslgned to US. Magistrates (March 14,
1975). The Administrative Office firet-noted in its 1972 report that district courts were
assigning Social Security Appeals to mugistrates under the 1968 Act. Administrative

Ofﬁce of the U. S. Courts, Annual Report of the Director (1972) 250.
Q
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(1957) .7

Section 636 (b) expressly provides that a district court may, in an ap-
propriate case and in accordance with Fed. Rule Civ. Proc. 53, call upon a
magistrate to act as-a-special master. But the statute also is clear that not
every reference, for whatever purpose, is to be characterized as a reference
to_a special master. It treats references to the magistrate acting as master

-quite separately in subsection (1), indicating by its structure that other

references are of a different sort. Moreover, Rule 53 (e) provides-that, in
nonjury. cases referred to a master, the court shall accept any finding of
fact that is not clearly erroneous. Under the reference in this case, however,
the judge remains free to give the magistrate’s- recommendation whatever
weight the judge decides it merits. It cannot be said, therefore, that the
magistrate acts as a special master in the sense that either Rule 53 or the
Federal Magistrates Act uses that term. The order of reference at issue does
not constitute the magistrate a special master.

The Secretary argues that the magistrate will be a master-in-fact hecause
the judge will accept automnatically the recommendation made in every case.
Nothing in the record or within the scope of permissible judicial-notice

-supports this argument; nor does common observation of the performance

of United States judges remotely lend the slightest credence to such an ex-
travagant assertion. We express no opinion with respect to either the wisdom
or the validity of automatic referral in other types of cases; only the narrow
portion of General Order No. 104D that led to reference of this particular
case-is before us today. In this narrow range of cases, reference promotes
more focused, and so more careful, decisionmaking by the district judge.
We categorically reject the suggestion that judges will accept, uncritically,
recommendations of magistrates. )

Our decision in LaBuy v. Howes Leather Co., 352 U. S. 249 (1957), does
not call for a different result. In LaBuy, the district judge on his own mo-
tion referred to a special master two complex, protracted antitrust cases on
the eve of trial The cases had been pending before him for several years, he
had heard pretrial motions, and he was familiar with the issues involved.
The master, a-member of the bar, was to hear and decide the entire case,
subject to review by the district judge under the “clearly erroneous” test.
The judge cited the problems attendant to docket congestion to satisfy
Rule 53’s requirement that a reference to a special master be justified by
“exceptional circumstances.” The Court held that on these facts reference
was not permissible and affirmed the Court of Appeals’ supervisory prohibi-
tion. T

-LaBuy, although nearly two decades past, is the-most-recent of our cases

* These arguments persuaded the Court of Appeals in Ingram v. Richardson, 471 F.
2d 128 (CA6 1972). Other federal courts to consider the issue reached a contrary
result. Yascavage v. Weinberger, 379 F. Supp. 1297 (MD Pa. 1974) ; Bell v. Weinberger,
378 F. Supp. 198 (ND Ga. 1974) ; Murphy v, Weinberger, Unempl. Ins. Rep. € 17,608
(Conn. 1974).

Several courts have relied upon these arguments to one extent or another in dis:
approving references that invoived a broader grant of authority to the magistrate, Sce,

& Flowers v. Crouch-Walker Corp., 507 F. 2d 1378 (CA7 1974); T. P. O,, Inc. v.

‘eMillen, 460 F. 2d 348 (CA7 1972); Reed v. Board of Election Comm’rs, 459 F.
247124 (CA1.1972).
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dealing with special masters, and our decision today does not erode it.?
The magistrate here acted in his czpacity as magistrate, not as a special
master, under a reference authorized by an Act passed 10 years after LaBuy
was decided. Other factors distinguish this case from LaBuy as well. The
issues here are as simple as they were complex in LaBuy, and the District
Judge had not yet invested any time in familiarizing himself with the case.
The reference in this case will result in a recommendation that carries only
such weight as its merit commands and the sound discretion of the judge
warrants. We are persuaded that the important premises from which the
LaBuy decision proceeded are not threatened here. -

Finally, our decision in Wingo v. Welding, 418 U. S. 461 (1974), does
not bear on this case. The Secretary has abandoned any claim that the
statute giving the District Court jurisdiction of the case in the first instance,
42 US.C. § 405 (g), precludes reference to a magistrate. It was the
Court’s reading of the habeas, corpus statute, 28 U. S. C. § 2243, that
formed the basis for the holding in Wingo v. Wedding.

Affirmed.

MR. JUSTICE STEVENS took no part in the consideration or decision of this
case.

$See generally Kaufman, Masters in the Federal Courts: ‘Rule 53, 58 Col. L. Rev.
452 (1958); C. A. B. v. Carefree Travel, Inc., 513 F. 2d 375 (CA2 1975).
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-Commissioner’s Ruling

i

SECTIONS 209(b) and 218(i) and (t) (42 U.S.C. 409(b) and 418() and
-(t)STATE AND LOCAL COVERAGE—NEW MEXICO—UNI-
VERSITY OF NEW MEXICO—WAGES

20 CF R 404.1026(a), 404.1027(b) and 404.1275 SSR 76-22¢

STATE OF NE W-MEXICO v, WEINBERGER, 517 Fed: 2nd 989(10th Cir.
'1975), cerfsdenied 423 U.S. 1051 (1976)

oA LA

Pursiiant-to section 218 of the Social Security Act, the Secretary, HEW,
affirmed an assessment made against the State of New Mexico for contnbu-
-tions due on the basis that payments made by the University of New Mexicoto
remployecs absent on sick leave were not payments on account of sickness but
continuations of salary. Such payments are not excludable as wages under
section 209(b) of the Act. The Court of Appeals, in holding the Secretary’s
decision not unreasonable, Held-that the Secretary has authority to interpret
the meaning of “wages” within the state and local eniployment sector. Where
identical treatment to that given in the private employment sector is not
practicable, his interpretation may differ with that rendered by the Intemal
Revenue Service, pursuant to its regulations, regarding similar pdyments
made to private employees.

BARRETT, -Circult JUDGE:

After duly-exhausting all available administrative remedies, the State
of New-Mexico (State) commenced this action in the district court pur-
suant to 42 U.S.C. §418(t) seeking a tedetermination of the correctness of
an assessment made by the Commissioner of Social Security, a delegate
of the defendant, against the Regents of the University of New Mexico, in
respect to Social Security contributions allegedly due and owing upon
certain payments made by the University to an employee under.its estab-
lished sick leave plan. This appeal follows the Trial Court’s entry of
Summary Judgment in favor of the Secretary of Health, Education and
Welfare (Secretary).

The facts_are not in dispute. In accordance with 42 U.S.C. §418 and
§§5-7-1, et seq., N. M. S. A., 1953 Comp., the parties entered into an
agreement for coverage of-employees of the State and its political sub-
divisions, including the University of New Mexico, under the Social
Security Act. The University entered into an agreement with the Public
Employees Retirement Board, effective January 1, 1955. Since 1949, the
University has had in effect a “plan” or system for determining payments
to its employees who are absent from work because of sickness or
accident disability. The amount of payments to each employee under the
Plan are recorded and separately stated on the University’s books and
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v wmn

récirds as ‘“sick pay” and aré.made from a regular salary account.

Dunng 1968, Mr. Galloway, a University employee, was absent from

work. because of illness. As a non-exempt employee of several years’
standing, he had earned under the Plan sufficient sick leave to cover the |
period of -his illness-and the University paidhim $324.97 as sick leave L
-payments.’ That-amount was computed_ under. the applicable sick leave ™
policy as his regular straight-time rate of pay times the number of hours
-for. which- he -qualified -for sick leave under the policy. Mr. Galloway’s
hours of sick-leave were duly posted to the “payroll time report” and the
amount paid as sick leave was reflected on the related “payroll register.”

The University did not make a Social Security-contribution with re-

spect to these payments on the grounds that sué¢h payments were
sV excluded from “wages” under 42 U.S.C. §409(b). The Social Security
Administration thereafter assessed $28.60 in. respect to_these payments
made te Galloway.

On-appeal theé sole issue is whether the trial court erred in relying upon
an unauthorized and improper interpretation made by the Secretary that
the above payments did not qualify to be excluded from “wages”under 42
U.S.C. §409%(b)..

The Social' Security Act, at least insofar as it applies to private
employers.and their employees, is administered by the Internal Revenue
Service (collecting funds from employers and employees) and the De-
partment of Health, Education and Welfare (paying benefits). Both the
rate of tax to be paid, and the rate of beneﬁt to be rece1ved are keyed to

wagess eamned by:the employee. The term “wages” used in this compu-
tation-is-definéd under both -the. “IRS statutes” (26 U.S.C. §3121) and
under the “HEW statutes” (42 U.S.C. §409). Both statutes provide that
wages” shall not include “payments made to an employee under a_plan:
-on account of sickness.” !

While State employees are not covered by the Federal Insurance
Contributions Act,? 26 U.S.C. §3101 e¢ seq., the States are permitted to
contract with HEW to establish analogous programs under-42 U.S.C.
"§418. Of importance to the instant dispute, 42 U.S.C. §418(e)(1) provides:

(e)(1) Each agreement under this-section shall provide—
(A)sshat the State will pay to the Sectetary of the Treasury, at such time or
. times:as the Secretary of Health, Education, and Welfare may by regulations
presiribe, amounts equivalent to the sum of taxes whick would be tmposed by
sections [3101 and 3111 of Title 26 1. R. C. of 1954] if the services of
employees-covered by the agreement constituted employment as defined in

Section [3121 of Title 26, I. R. C. of 1954}; and
(B) that the State will comply with such regulations relating to payments

126 U S.C. §312l(a)(2)(B) provides, inter alia:

* (a) Wages—For purposes of this chapter the term “wages” means all remuneration for
employment .. except that such term shall not include— P

) the amount of any payment (including any amount paid by an employer for insurance -
or annuities, or into-a fund, to provide for any such payment) made to, or on behalf of, an
employee or any of his dependents undera plan or system established by an employer which
makes provision for his employees genemlly . on account of-—

(B)- Sickness or accident disability . . - -

42-U.S.C. §409(b) is substantially the same.

* Employment by a State is-excluded from tke definition of “employment” by 26 U.S.C.

eplemen. s :
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* and reports as the Secretary of Health, Education and Welfare may prescribe
to carry.out the purposes of this section. (Emphasis added).

42 U.5.C. §418() fuither provides:

-(i) Regulations of the Secretary [HEW) to carry out the purposes of this
section shall be designed to make the requirements imposed on States pursuant
to this section the same, so far as practicable, as those imposed on employers
pursuant to this subchapter and [by Sections 3101 et seq., 6651(a) and 3504 of
Title 26, L. R. C. of 1954]. (Emphasis added).

The instant controversy arises from the fact that in assesing contribu-
. tions to-be paid in by private employers the Commissioner of Internal
Revenue:has-construed-the ‘“‘sick pay” exclusion from “Wages” differ-

. ently than has the Secretary of HEW-in assess) ag public employers.®
: It is not disputed that the payment made here was made pursuant to a
“plan-or scheme,” and hence if the interpretation-issued by the Commis-
-sioner of Internal Revenué, supra, is controlling, the HEW .assessment

must.be reversed.

1In summary, the State contends that the above interpretation made by
‘the Social Security Administration is both irrelevant and unauthorized;
that while “wages” are defined under both §83121 and 409, the latter
definition is relevant only for the purpose of determining entitlement to
‘benefits under §401; that it'is made clear by 42 U.S.C. §418e(1)(A) that an
employer’s liability-for contributions (either a private or public employer)
is to be determined solely under §3121 of the I. R. C.; that the Secretary
of HEW is not authorized to issue rulings under]. R. C. §3121 and has, in
fact, been directed under 42 U.S.C. §418()) to conform his regulations—

- as to the_requirements to be placed on the States—to those of the

Commissioner of Intemal Revenue; and that to sustain the- Secretary’s

-- _ interpretation would- be to allow inconsistent tax policies to co-exist,

-discriminating between private- and public employees when Congress
clearly intended them-io be treated equally and uniformly.

The Secretary would seem to-concede that because of the reciprocal
responsibilities ascribed the IRS and the HEW in the case of private
employers (i.e., that thé two services are working on opposite sides of the
same coin in collecting taxes and paying benefits) that it would be con-
trary to the spirit of the Act for those agencies to have-interpretations of
the term “wages” which differed significantly. Amidon v. Flemming, 285
F.2d 718 (1st Cir. 1960).

Unlike the bifurcated system in respect to private employers, however,
the Secretary maintains that as to public employers, HEW is the sole
administrator of the Act. Hence, while payments by the State under a

3 Rev. Rul. 65-275(1965) simply_held that_payments for earned sick lcave made to an-
employee for periods of absence from work on account of illness pursuant to a plan or
eystem of thz type described in §3121(a)2) of the F.I.C.A. are excluded from *“wages” and
are not subject to the taxes imposed under that Act.

SSR 72-56 (1972), on the other hand, held-that even if there exists an established sick
leave plan, payments under such a plan by a State employer would be treated as “wages”
under the Social Security Act unless it is shown in addition that the State has statutory or
other legal authorization to make payments to employees solely on account of sickness (as
distinguished from authorization to merely continue salary payments during periods of

]: \I)C absence due to illness.)
R 68
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§418 plan are to be-made-at an “equivalent’ rate to the taxes'imposed on
private employers.under §3121 this does not necessarily mean that HEW
is bound by the definition of ‘““wages” established in the private emgloy-
ment sector, rior that the IRS is the only agency empowered to interpret
such:term. HEW is the agency which assesses the States for payments )
/due [§418(q)]. It is, furthermore, the agency possessing the experience
-and expertise in admlmstenng the statute. Its interpretation, according to
the-Secretary, should therefore be accorded due weight.

Infurther support of the contention that HEW is authorized to make
the contested interpretation, the Secretary contends that: (a) the lan-
guage of §418(a) indicates that the definition of “wages” under §409 does
not exist-merely forburposes of computing benefits to be paid; (b) that the
legislative history of the 1958 amendment to §409(i) indicates that Con-
gress viewed the definitions of Sections 409 and410 as-being applicable in
computing payments due under §418(e), citing State of Montana v. United
States, 489 F.2d 522 (9th Cir. 1973); and (c)-that this 1958 amendment
implicitly recognized the pra-<.ce of HEW of ifcluding as- “wages”,

__continuation of salary during a State employee’s -absence frin. work
b;;;use of swkness, citing Graves v. Gardner, 280 F.Supp. 666 (¢ .i. N.Y.
S | ) -

While we have been presented no cases directly in point wir* .the
challenge presented here, we think that.under the-Social-Security Act'the
Secretary has ‘been given the authority, albeit limited, to mterpretv

“wages’’ in respect to contributions to be-made by publxc employers. In
addition to the arguments made by the Secretary in his. brief, we find
support for this conclusion in 42 U.S.C. §418(). As noted. supra, that
section, entitled “Regulations’provides that any regulations made by the
‘Secretary to “carry out the purposes” of Section 418 shall be designed to
“make the requirements imposed -on States . . . the same, so far as
practicable, as those imposed on [private] emplgyers .’ It wouid seem
clear from this language that where it is not * practlcable > the Secretary
may issue regulations as to the requirements to be placed upon the Stat:s -
which are not “the same” as those placed on private employers, i.e., the
‘limitation here implies-the power.

Having found the existence of authority in the Secretary, in limited
situations, to make interpretations which may result in private and public
employers not being treated -the ““same” -insofar-as--their liability- for
contributions [is] concerned, we cannot hold, under the circumstances of
this case, that the Secretary s decision that thls was an instance where it
was not “practlcable to conform his Regulation to those promulgated
under §3121, or to interpret wages differently for public employers, was
not reasonable. Udall v. Tallman, 380 U.S. 1 (1965);-Gardner v, Brian,
369 F.2d 443 (10th Cir. 1966).

The Secretary’s ‘“variant” mterpretat10n was here predicated appar-
ently upon a htera] mterpretatlon given to §409(b), i.e., that to be
excluded from “wages”, sick leave payments must be paxd solely on-
account of sickness. Such payments by a State—as opposed to a-mere
contiz-uation of wages dunng periods of -absence-due-to illness—would
allegedly amount to an improper “donation” of State funds absent-ex-
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|
press legal authority for the State to appropriate funds for such use.? See,
SSR 72-56, supra. v

Such a consideration would not be of concern in the ad ministration by the

IRS of the provisions taxing private employers -hence the need for dlffer-

ent treatment of sick leave payments in respect to public employers,,l e.,
- the additional requirement imposed upon the States that such authoriza-

tion in fact_exists. :

* ‘We think this constitutes a situation wherein it is not pracucable for

private and public émployers to be treated “‘the same” under the Act as to
J— the requirements in:posed upon them.

In Gardner v. Hall, 366 F.2d 132 (10tt-Cir. 1966), we held:

The Secretary has, wnhout question, the authority and the duty to pierce
any fictitious arrangements . . . when the arrangement is not in accord with
reality. 366 F.2d 132 at 135.

If, by analogy, the State here has no authority to make ‘‘payments on
account of sickness” such-as would qualify to be excluded from “wages”
under the Act, we hold that the Secretary has the authority to bar the
exclusion from *“wages” of such payments irregardless—of how they ate
denominated or treated under the State’s “plan.”

Findlly, while the State’s argument for consistency of mterpretatmn is
appealing and the result desirable, such consistency has not always been
found controlling where ovemdmg considerations exist. Compare, Ludek-
ing v. Finch, 421 F.2d 499 (8th Cir. 1970). We find F.C.C. v. American
Broadcasnng Co., 347 U.S. 284 (1954) to be inapposite. Our holding is
consistent with the Congressional policy underlying Federal Social Secu-
rity-legislation which requires courts to interpret-the Act liberally, and to
resolve any doubts in favor of coverage. Rasmussen.». Gardner, 374 F.2d
-5 2 (10th Cir. 1967); Dvorak v. Celebrezze, 345 F.2d , 4 .0Oth Cir. 1965).

AFFIRMED.

4 While the State categorizes HEW’s concem in this regard as **absurd quibble” and an
“erroneous notion.” It dces not specifically contend that under New Mexico law the State is
empowered to make payments “‘solely on account of sickness.” We also note that the New
Mexico Attomey General’s opinion dated February 15, 1971 (T, R. Vol. I, Exhibit D), is
supportive of HEW’s contention. On a question of sate law, courts generally give careful
consideration to, and regard as highly persuasive, an opinion to thé State’s Attorney General
where there is no other State precedr~t directly in poiht. 7 Afn. Jur. 2d, Attorney General
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. SECTIONS 210(a)(6)(A), 216(i)(3), and 223(c)(1) (42 U.S.C. 410 (a)(6)(A),

: 416(1)(3), and 423(c)(1))—DISABILITY INSURANCE BENEFITS—

i INSURED  STATUS—FEDERAL  CIVILIAN EMPLOYMENT—
COVERAGE OF OVERTIME PAYMENTS

20 CFR 404.116 and 404.1013 SSR 76-3¢

Kaplan v. Richardson, 1A Unempl. Ins. Rep. Par. 14,303 (E.D. N.Y.
7/19/73), affirmed,.489 F.2d 752 (2d Cir. 1974).

Where a retired civil service employee alleges insured status under the Social
Security Act for purpore of entitlement to disability insurance benefits claiming that
the overtime wages he réceived as a federal smployee should be considered covered
employment held, the overtime wages received by a civil service employee who is
covered by the Civil Service Retirement-Act may not be counted as wages under the
Social Security Act merely because they are not included undcr the-Civil Service
Retirement Act 1o -cdinpute benefits, 48 such overtime wages may not be viewed
separately from ba < wages where both are paid by the samc federal agency for the

\)‘v _ same type of servie.. 71

T




68 \ Disability

" NEAHER, District Judge:

'

Plaintiff commenced this action seeking review under §205(g) of -the
Social Security Act, 42 U.S.C.;§405(x), of a final decision of the defendant
Secretary of Health, Educatinn and Welfare (“the Secretary’”) denying his
application for establishment of a period of disability under §216, 42
U.S.C. §416, and for disability insurance-benefits under §223, 42 U.S.C.
8423. Defendant. has moved for judgment on the pleadings, pursuant to
Rule 12 (c), F.R.G 7

Plaintiff, George E. Kaplan, a retired federal civil service employee, filed
an application for disability insurance benefits on May 24, 1971. The
application:-was denied on June 24, 1971; the denial was affirmed upon
reconsideration by the Bureau of Disability Insurance of the Social Secu-
rity Administration-on September 1, 1971. Pursuant to Kaplan’s request a
de novo hearing washeld- before a hearing examiner on April 18, 1972,
where his application was again denied. The Appeals Council of the Social
Security Administration denied review on July 28, 1972. Thus, the hearing
examiner’s decision became the final decision of the Secretary, 42-U.S.C.
§405(g).

" Plaintiff-alleged that the onset date of his disability was August 15, 1970
(Exhibit 1). He previously worked for the Social Security Administration as
a claims authorizer for nearly 10 years ending in 1968. The hearing
examiner found that piaintiff was not under a disability as defined.in the
Act for any period through September 30, 1963, when.he-last.-met..the
earnings requirement of the Act. The examiner also found that plaintiff-did
not receive quarters-of coverage frorm overtime-wages earned.by him as a
Civil Service employee in the Lucial Security Administration because those

wages were excluded from covered wages under §210(a) (6) (A) of the Social-

Security Act, 42-U.S.C. §410(a) (6) (A).
The basic issue that plaintiff has raised throughout the adminisirative

-process-and-the sole-issué raised here is the contention that overtime wages-

of federal employees should be used in calculating quarters of coverage.
Section 210(a) (6) (A) clearly excludes from the coverage of-the-Social
Security Act those in the employ of the United States or its instrumentalities
who are covered by a federal retirement system. Quarters of coverage are
derived from wages earned through employment or self-employment in-
come covered by the Social Security Act. The term-wages, as defined in
§209, 42 11.S.C. §409, me- s remuneration for employment, “including the
cash valuc of all remuneration paid in any medium other thar-cash.’” The
term employment, -as defined in §210(a), 42 U.S.C. §410(a), spccifically
does not include service performed in the employ of the United States or
one of its instrumentalities, if the service is “covered by a rctirement system

established by a law of the United States . .. A retirement system-for

employees of the Social Sccurity Administration is-cstablished under the
Civil Service Retivement Act, 5 U.5.C. §8301, et seq. (“Retirement-Act’).
Thus, under the Act Kaplan is not entitled to quarters of covcrage on the
basis of wages received from the Social Security Administration, since le is
covercd and presently receives benefits under the, Retirement Act.
Nevertheless Kaplan argucs that the overtime wages received from the
Social Security Adniinistration should be countcd as wages under the Social
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Security Act,'because overtime wages are excluded under the Retirement
Aet for purposes of computing benefits under the latter Act. This conten-
.tiomi is clearly frivolous. ]

Overtime wages cannot be viewed-separately. from basic wages, at least
where both. are paid by the same ageney. for the same type of services.
Wages, ‘as already noted; izclude “the cash value of all remuneration”’
received. As to whether an employment is included within the Social
Security Act’s coverage; the-erucial question is not. whether the form of
remuneration is covercd by a retirement system, but.whether the service is
coveréd by a retirement system. Plaintiff-was clearly. pérforming the.same™ -

- gervice at all times. Cf. Thaxton v. Finch, 301 F.Supp. 1155 (D. Tex.

1971).

Moreover, §210(b) of the Social Seeurity Act, 42 U.S.C. §410(b), and
implementing regulations-provide that-if ‘services- perforiiied during more
than one-halftof any pay period do not constitute employment under-the
Aet then none of the-services during that pay period-shall be considered
employment. Plaintiff has never. alleged that his overtime-work constituted
more than one-half of his services or time spent in any;pay period (Hearing
Examiner’s Decision, at 6). Therefore, assuming that his ovértime work is a
separahle service constituting employment, since all services by him are-to
be treated alike either as all inciuded or excluded, all of his services must
be held to be excluded.

Plaintiff further alleges that if overtime-wages are not covered under the
Social Security Act, the Act unconstitutionally discriminates againist federal
employees. -

The provision of the Social Security Act excluding earnings received by-
federal employees covered by the Retirement Act is not arbitrary. Cf.
Steward Machine Go. v. Davis, 301 U.S. 548 (1937). The Retirement Act
became law on May 22, 1920, fifteen years before the advent -of social
security. The drafters of the Social Security Act felt that!federal employees
already had adequate retirement provisions. Congress =!so felt that the
purposes-of the two systems,wercvsomcwhat different and that it would not
be sdvantageous-to disturb the existing viable federal retirement system.

Similarly, the exclusion of overtime pay for purposes of computing
benefits under the Retirement Act is also not arbitrary. Cotigress felt that-
{iJt would be unrealistic to require the paymaster to compute thonsands of biweekly
paychecks with salary rates that-consistently vary because of overtime pay. Some
-employees migkt-work overtime at a given point in their Federal career but have
their high-five average based on a period which included little or no overtime. (1966

U.S. Code Cong. & Admin. News, at 3810.)
Thus, it can be seen that this classification serves the reasonable purpose of
standardizing payroll dedpctions.and computations, by excluding sporadic
and irregular overtime pay.

In sum, while the interpiay of the iwo statutes-may result in a difference
in treatment between fedcral employees and those who are not, this differ-
ence is not discrimination; -it is at most an.anomaly. The provisions in
-eontroversy are rationally ‘based and free from invidious-discrimination.
Ct. Florio v. Richardson, 469 F.2d 803, 808 (2 Cir. 1972).

Accordingly, defendant’s motion for judgment on the pleadings is

granted.
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Evaluation of Impairments

SECTIONS 216(i) and 223 (42 U.S.C. 416(i) and 423)—DISABILITY—
EVALUATION OF IMPAIRMENTS—COMBINATION OF IMPAIR.
'‘MENTS

20 CFR -404.1501 SSR 76-35c¢

York v. Secretary of Mealth, Education, and Welfare, U.S.D.C., N.D. IIl,
No. 75.C 476 (10/24/75)

The plaintiff’s.claim for disability insurance benefits and a period of disability
inder sections 223 and 216 (i) of -the Socicl Security Act was denied by the Sec-
retary. The claimant alleged that certain gunshot wounds had rend¢ ed him-
unable to engage in substantial gainful activity becausé they resulted-in-a-hernia,
paralysis of hisright leg, headaches, and naur=+, On appeal to the U.S. Distrirt
Court, it was held, the alleged impairments,..oe of which (i.e., the; hernia)-
were:correctible through sirgery,-and others of .which (ie., the alleged paralysis,
‘headaches and nausea)-were not supported by clinical evidence, individually or
in-combination, were not sufficiently severe 1o prevent the- claimant from en-

‘geging in substantial gainful activity. While the claimant suffered some limita-
tion due to his_injury,;he retains the functional capability for light -work. His
age, education, and past work-experience-are conéistent with the ability to per-
form such work. - -

LyncH, District Judge:

Plaintiff: brought- this action pursuant to Section 405(g) of Title 42 of
the United- States Code secking judicial review of a final decision of the
Secretary of Health, Education and Welfare denying his claim for disability
insurance benefits under 42 U.S.C. Section 423 and for. a period of dis-
ability under-42 U.S.C. Section 416(i)

Plaintiff’s original application was originally denied and was again
denied on reconsideration by the Bureau of Disability Insurance of the
Social Security Administration. An administrative law judge considere? “the
case-de-novo ‘and found that: plaintiff was not under a disability. It:is this
decision which plaintiff now seeks to-overturn. This Court must determine
whether the decision of the Administrative Law Judge was supported by
substantial evidence. The evidence befcre that judge can be summarized
as follows.

PlaintifP’s alleged disability stems from certain gunshot wounds suffered
by him in 1969. Certajn physical impairments are said to have resulted
from these wounds including a hernid, a litp in one leg, headaches and
vomiting. The Court will consider each one of the alleged impairments
individually.

THE HERNIA

~--—- ~~Plaintiff was shown to be suffering from-a-large ventral hernia, This fact
was verified by three doctors. However, it must be noted that one doctor
stated that lie recomn.ended to the plaintiff that he wear an abdominal sup-
port and defendant disregarded this recommendation although it should be
O otad that the doctor acknowledged that wearing the support would be-hot,

.
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uncomfortable and unsanitary.

. Another-doctor advised plaintiff to have his condition repaired surgically.
-Although plaintiff could apparently have had this done surgically without
charge at:Cook County Hospital due to his status as a public_aid recipient,
*he declined to do so. ) ’

B THE LIMP

Plaintiff asserts that he suffers from paralysis in his right leg. Although
two doctors indicated that plaintiff walked with a limp, they stated that
there was little indication of paralysis.

Clinical evidence indicated that signs of sciatica were present-in-plaintiff's
right side leading to a reduced knee jerk and-a slight atrophy of-the calf in

_ the plaintiff's right leg. Although one doctor felt that plaintift :could not
stand-and walk between six and eight hours-a day, he stated that plaintiff
.could.occasionally-climb stairs-or ladders, he-could frequently- lift up to ten
pounds, and could reach-overhead. Dr. Miller described plaintif’s condition-
as-a “moderate-disability from an orthopedic viewpoint.”

It must be further noted that plaintiff had a 15- degree restriction in
flexion and 5 degree restriction in rotation of his neck. Plaintiff -also
suffered from a 10 degree loss of flexion and 5 to 10 degree loss of rotation
in the thoracic lumbar area: There was minimal degenerative arthritis in
the cervical spine.

_f-?

=

HEADACHES and VOMITING

£

Evidence of these impairments was limited o plaintiff’s complaints- at
the time of the hearing. He had also indicated-to one doctor that he had
suffered from nausea. There was some evidence to the effect that the gastro-
intestinal problems were related to plaintiff’s hernia condition.

PLAINTIFF’S EDUCATIONAL BACK(:ROUND AND
WORKING EXPERIENCE

Plaintiff was born in.1927. He completed high school and attended classes

in drafting-at Cameron College. -
Plaintiff worked as a pattern maker in the furniture industry from 1947
to 1965. His job involved -knowing how to read blueprints and being able
to draft patterns. From 1965 to 1966 he worked as a set up man in the
furniture industry. From 1966 to 1973, plaintiff worked for a-funeral home
‘performing -general maintenance work. Doctor Conte, one of the examining
doctors, reported in November of 1973 that plaintiff had done-some carpen-
* try work around his-house and that lie did this work without any apparent

problém. .

To qualify for insurarce benefits and a period of disability under Sections
] 423 and 416(i) of Title 42, an iridividual must show that he is under a.
: “disability” as defined-in the Social Security Act. Section 423(d) (1) (A)

defines -disability as the “inability to engage in any substantial gainful
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-activity by reason of any medically determinable physical . . . impairment.”
Section 423(d) (2) indicates that: >

(A) an individual . . . shall-be determined to be under a dieability only
if his physical or mental impairment or impairments are of such severity
that he is not only unable to do his previous-work but cannot, considering
his age, education, and work experience, engage-in any other kind of sub-
stantial gainful work which exists in the national economy, regardless of
whether such work exists in the immediate area in which he lives, or
whether a specific job vacancy exists for him or whether he would be hired

e

The burden of proof rests upon the plaintiff to establish that he is entitled
to disability insurance benefits under the Social Security Act. Jerald v.
Richardson, 445 F.2d 36 (7th Cir. 1971). The final decision of the Secre-
tary -in-the-instant case found that plaintiff had failed to meet- this burden.
This Court believes-that there is substantial evidence to support that finding.

In the case of plaintiff’s hernia, he has refused to take any remedial
measures-to-alleviate the ¢ondition. He does not wear an abdominal support,
as recommended, and he refuses to submit to corrective surgery. It is true
that neither of these steps is completely attractive as they may fall short of a

‘total panacea. However, some remedial action is called for and plaintiff’s
unwillingness to take any steps in this direction militates against his cause.
A hernia has been held to be a-remediable condition and does not neces-
sarily entitle a claimant to disability benefits under the Act. Richardson v.
Secretary of Health, Education and Welfare, 371 F.2d 542" (7th Cir. 1966).
It has been held that if a claimant’s impairment results from his wilful and
unreasonable refusal to undergo treatment or corrective surgery,-the presence
of that impairment will not constitute a -basis for the award of disability
benefits. See Flynn v. Secretary of Health, Educaiion and Welfare, 344 F.
‘Supp. 94 (E.D. Wis, 1972)-and McCarty v. Richardson, 459 F.2d 3 (5th Cir.
1972). Thie weight of the evidence supports the Secretary’s conclusion that
plaintif’s hernia is not totally disabling under the circumstances of this case.

Definite signs of sciatica and mild atrophy ‘in pliintiff's right leg support
the conclusion that plaintiff is suffering from certain restrictions of his
physical capabilities. Nonetheless, plaintiff’s condition was described by a
doctor-as a “moderate disability” and there was no indication that plaintiff
has been totally disabled. The partial loss of functional use in a leg does
not necessarily establish a disability. Workman v. Celebrezze, 360 F.2d 877
(7th Cir. 1966).

Concerning plaintif’s claim of nausea and vomiting, there is evidence
indicating that these physical reactions are related to plaintif’s hernia. and
the remarks previously ‘made regarding the hernia are equally applicable
here. There is no objective clinical evidence in the record that plaintiff's
complaints of headaches amount to a condition which is so constant and
severe as to amount to a disability which would prevent him from engaging
in substantial gainful activity.

The Court finds that plaintiff’s physical impairments, either individually
or in combination, fail to establish a disebility as defined in the Act.
Bledsoe v. Richardson, 469 F.2d 1288 (7th Cir. 1972).

The conclusion reached by this Court is further supported by the evidence
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.in-the- record c(\ﬁcemmg gamxul activity engaged in by plaintiff followmg

the onset of hisiphysical impairments. It is undisputed that he engaged in
substantial work for a perxod of four-years following the shooting incident
which gave-useto his various impairments. This work demonstrates- that_
plaintiff i« capable of engaging in substantial gainful activity. Kutchman v.
Cohen, 425 F.2d 20 (7th Cir. 1970) ; Breska v. Richaidson, 346 F. Supp.
1150 -(E.D. Wrs. 1972). There i3 insufficient evidence to demonstrate that
plaintiff's 1mpan'ments have become progressively disabling so as to pre.
clude -all work. :

Plaintiff's educatxonal background, including the completxon -of hlgh
school -and-some_ draftmg courses in college, indicate that i:e is.not- under a
severe handxcap in terms of literacy or job training. In the administrative

-proceedings, the Secretary took administrative notice of alternative modes

of- substantial. gamful activity that plaintiff might engage in. It is proper
for the-Secretary to-take such notice. Floyd-v. Finch, 441 F.2d 73 (6th Cir.
1971). Although there was evidence that plaintiff may no longer be able to

‘engage in"streriwous activities, there is sufficient evidence to indicate -that
‘he could perform light carpentry work or other activities whick do not

requrre great amounts of -physical exertion. The ability to engage in alter-
native forms of substantial gainful activity precludes a finding of “disability”
under the Social Security Act.

Based upon; the preceding analysxs, the decision of the- Secretary of
Health, Educatjon and Welfare is-affiried.

Reduction of Benefits

SECTION 224(a) and (b) (42 U.S.C. 424(a) and (b))—DISABILITY—
REDUCTION OF BENEFITS DUE TO RECEIPT OF WORKMEN’S COM-

PENSATION

20 CFR'404.408 (d) SSR. 76-34c

 Vaughn vs. Mathews, J.5.D.C. S.D. Ohio, No. 8627 (2/18/76)

Where “the Secrctary reduccd claimant’s social security disability insurance
benefits on thc basis of-a lump-sum amount-he received in.settlement of his
workmen's compensation claim, he contended that the reduction was improper
because (1)- the lump-sum settlement was not based on a finding that he was
‘entitled’ ‘1o workmen’s compcnsation, 2) the lump-sum payment was not a
true substitute for periodic payments, and (3) altcrnatively, those of his medical
expenses which were covered by medicare should not have -been counted for
reduction purposes. Held, the reduction was proper because (1) any workmen's
compensation award, regardless of whethcr paid as a settlement compromise,
inherently represents a finding that the claimant jz “cntitled’, (2)".a lump-sum
award can be regarded as a substitutc for periodic payments even where the
award does.not specifically equate the lump-sum to specific periodic. amountz,

.and (3) medical expenses covered by medicarc could not be excluded in com-
puting-the reduction because they were not ‘paid or incurred” by-the ¢laimant.
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PortER, District Judge:

This is an action under 42 U.S.C. § 405(g). Plaintiff seeks review of the
decision of the Secretary holding that plaintiff’s disability insurance bene-
fits were subject to a reduction under the “workmen’s compensation offset”
provisions of ‘42 U.S.C. § 424a. The case is here for general judicial review
on the merits and is before us on the submissions of each side (doc. 9 for
plaintiff; doc. 12 for defendant). )

The plaintiff became entitled to disability benefits effective Jily 1969
but the benefits were subject to a reduction due to his entitlement to weekly
workmen’s compensation for a period ending in March 1970. Thereafter,
he claimed further workmen’s compensation for a psychiatric disability.
This subsequent claim culminated.in an agreement in April 1971 with the
workmen’s compensation administrator whereby the plaintiff settled. his
claim for “$8,500.00, plus unpaid.medical bills on file.” The settlement was
made in. full satisfaction of all claims-and, after attorney fees were paid,
‘the lump sum received by the claimant under the settlement agreement was
$5,666.67.

The Appeals Council found that the plaintiff’s disability benefits were sub-
ject to offset in the amount of $3,366.67—the $5,666.67 previously deter-
mined- less $2,300 attributable to medical expenses after the date of the
workmen’s compensation award.

Title 42 U.S.C. § 424a(a) provides in pertinent part:

“(a) If for any month prior to the month in which an individual attains

the age of 62—

(1) such individual is entitled to benefits under section 223 (42
U.S.C. § 423), and

(2) such individual is entitled for such month, under a- workmen’s
compensaticn law or plan of United States or a.State, to periodic bene-
fits for total or partial disability (whether or not permancst), and the
Secretary has, in a prior month, received notice of such entitlement for
such month,

the total of his benefits under scction 223 (42 U.S.C. §423) for such

month and-of any-benefits-under section 202 (42 U.S.C. § 402) for such

month based on wages and self-employment income shall be re-
duced. ...” (Emphasis added).
And, Title 42 U.S.C. § 424a(b) reads as follows:

“(b) If any periodic benefit under a workmen’s compensation law or
plan is payable on other than a monthly basis (excluding a benefit pay-
able as a lump sim except to the extent that it is a commutation of, or a
substitute for, periodic payments),

the reduction under this section shall be made. . . .” (Emphasis added).

It is plaintif's contention that the offset provisions_of §424a(a) und (b)
are not applicable to the settlement of April 1971 because: 1) plaintiff’s
settlement and resulting Tump sum payment was not based upon a dater-
mination by Ohio authorities that plaintiff was “entitled” to workmen’s com-
pensation benefits, and 2) the-lump sum payment was not a true substitute
for perindic payments—i.e., not a “commutation of, or a substitute fof,
periodic payments” within the meaning of § 424a(b). Alternatively, plain-
tiff argues that even if the settlement of April 1971 does fall within the
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-scope of § 424a, more medical expenses should have been excluded from the
offset pursuiant to 20 C.F:R. §'404.408(d).

; . We-turnfirst to-plaintif’s contention that the offset provisions of the

i Social:Security Act are inapplicable since they only come into play where a

- petson is-“entitled” to-workmen’s compensation benefits and, here, the bene-

) fits received by plaintiff were not awarded pursuant to any explicit finding

: +  of entitlement. We find this-argument to be without merit. As the Secretary

’ -points out (doc. 12, p.-3) the following language of Section 4123.54 of the

-Ohio.Revised -Code -makes .it clear- that compensation beaefits can only be

: made if the recipient is “entitled” to receive such benefits:

: “Every employee, who-is injured or who contracts an occupational disease, .. .
wherever such:injury has occurred or occupational disease has been contracted,
-provided -the same were not-purposely self-inflicted, js entitled to receive . .
-such compensation for loss sustained on-account of such injury, occupational
disease or death, and such-medical, nurse, and-hospital services aud medicines,
and such amount of funeral expenses-in case of -death, as dre-provided by sec-
‘tions 4123.01 to 412394 inclusive, of the Revised Code. (Emphasis addg}‘!’)ﬁ:‘

Since- the settlement of April 1971 was pursuant to Ohio Revised Code

Section 4123.65, it is apparent that the compensation received was based on

entitlement.'We do-not. think the- “denial of liability” recitation which ap-

pears-in the-settlement documents indicates that the Ohio Industrial. Com-
mission paid the plaintiff benefits to which he ‘was- not entitled. Indeed,
plaintiff provides no authority of any kind for the proposition that bene-
fits could properly be awarded absent “entitlement.” We must conclude that

Plaintiff was entitled to the lump-sum settlement of April 1971,

Plaintiff further argues that the offset provisions of the Social Security
Act are not applicable because the lump sum he received was not a true sub-
stitute for periodic payments. In rejecting this argument, the-Appeals Coun-
cil-relied on Paris Stone v. Richardson, CCH-UIR, Fed. para. 16, 093 and
“17,044 (S:D. Ohio 1970, 1973). We think: that-reliance is .wéll placed. Paris
Stone holds that the workmen’s compensation offset applies to a-lump sum
settlement reached under Ohio Revised Code Section 4123.65. Indeed, the
fact.that there was never a determination in that case of “either the period
involved in periodic payment or the amountinvolved in a periodic payment”
indicates that a lump sum settlement-under Section 4123.65 can be regarded
‘as-a-substitute for-periodic payments even where the- lump-sum has hever
been equated to a specific monthly or other periodic amount. Plaintiff’s
cases do not detract fromthe Paris Stone holding, and the Appeals Council:
cited two cases which are similar to ours in which lump sum settlements
“have been treated as substitutes for periodic payments (Tr. 161-62). Ac-
-cordingly, we think plaintiff’s argument on this point is not well -taken.

We turn now to plaintiff’s alternative argument that no part-of the $8,500
. lump sum settlement should have been subject to offset because it all went
i for legal fees and medical expénses. The Appeals Council addressed this
. Assue in considerable detail and, rather than repeat the Council’s-discussion

in toto, we.shall merely-attach the pertinent portion (Tr. 162~64) of their
decision at the end of our opinion. For summation purposes, suffice it to
say that the Council determined that, in addition to the $2,833.33 of at. -- --
torney fees which were not subject to offset, there should be $2,300 ex-
cluded:from the offset amount which $2,300 represented reasonable medical
expenses paid or incurred by plaintifi ‘between April 1971 (the settlément
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date) and July 1, 1973 (the date he became eligible for Medicare). In
‘essence, plaintiff argues that the Secretary erred-by not excluding medical
expenses covered by Medicare from the offset.

The applicable regulation, 20 C.F.R. § 404.408(d), provides in pertinent
part as follows: :

“(d) Items not counted for reduction. Amounts paid or incurred, or to be in.
curred by the individual for medical, legal, or-related expenses in connection
with his workmen’s compensation claim, or the injury or occupational disease

on which his workmen's compensation award or settlement is based, are ex-
cluded in computing this reduction under paragraph (a) of this section to the
extent that they are consonant with State law .. .." (Emphasis added).

Citing this language, plaintiff argues: 1) that disability benefits are not to
be reduced if such reduction-is not in accord with State law; 2) that in
Ohio, a “collateral source’ may not properly be considered in diminution
of damages; and 3) that, therefore, workmen’s compensation benefits can-
not properly be used to offset Social Security disability benefits to which
claimant is otherwise entitled. We find this argument unpersuasive because,
as the Secretary points out (doc. 12, p. 5), it is based upon-an. “ungram.
matical and illogical” interpretation of the regulation. We believe an analy-
sis of the pertinent language indicates that the “they” which must be
consonant with State law refers to “amounts paid or incurred” and.not to
the “exclusion” of such amounts in computing the reduction. That is, medi-
cal -expenses, paid or incurred by the individual are excluded from offset

- ‘to;the.cxtent that they (the amounts of said expenses) are consonant with

BERIC
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State law. We think it is clear that the regulation’s “consonant -with State
law” language is addressing, the question of how much may be excluded and
therefore only comes into piay where an exclusion from -offset -is shown to
be proper in accordance with the rest of the vegulation—i.e., where qualify-
ing medical expenses have been paid or incurred by the individual.? Thus,
the' permissibility of -an-exclusion-is to-be determined in accordance with
the Social Security Act and the appropriate regulation promulgated there-
under (i.e., 20 C.F.R. § 404.408), and only the amount of such a permis-
sible ‘exclusion is affected in ai'y way by State law—i.e., the amounts are
excluded “to the extent that they are consonant with-State law.” We agree
with the Secretary (doc. 12, p. 5) that if the draftsman of the regulation
meant to say that the permissibility of an exclusion were to be determined
according to-State law, he would not have written “to the extent they are
consonant with State law” but instead would have written “to the extent
that such exclusion is consonant with State law,” or some equivaleut
thereof. In short, we think plaintiff’s interpretation of the regulation is
unsound. It is our opinion that Ohio’s “collateral source” rule has no bear-
ing on this case. In this connection, we would simply state that the cases
dited by plaintiff are not on point—they deal generally with the topic of
collateral source but have nothing to do with the sort of Social Security
issues presently before us.

In what appears to be almost afterthought fashion, plaintiff “throws in”
two final arguments which we shall address briefly. First, plaintiff contends
that since his eligibility for health insurance was not foreseeable when the

! Here, of course, it is the Sccretary’s position that- medical expenses covered by Medi-
care do not represent amounts paid by the individual.
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settlement was reached in April 1971, his subsequent eligibility should have
been ignored in calculating offset. The fact remains, that plaintiff’s Medi-
care eligibility was a fait accompli by the time offset was considered and
-calculated-by the Secretary, and the plaintiff advances no reason why the
‘Secretary should have (or dutifully could have) ignored the relevant facts
and circumstances existing at that time. Secondly, and lastly, plaintiff argues
that the offset regulation, 20 C.F.R. § 404.408(d), is invalid to the extent
it goes beyond workmen’s compensation “entitlements” and “purports to
cover settlement agreemens and compromises.” As may properly be inferred
from our earlier discussion, the concept of “entitlement” to benefits is not
inherently at odds with settlements and compromises. Whatever a State
agency pays, whether by virtue of settlement or otherwise, may be said to
represent a finding as to :the amount of benefits to which a claimant is
“entitled.” In any case, the Secretary’s regulations are presumed valid and
should not be overturned on- the basis of an uisupported, one-entence
argument such as- that advanced by plaintiff at the closing of his brief.
For the foregoing reasons, the Secretary’s decision represents a proper
application of the law and the regulations to the undisputed facts and must,

therefore, be affirmed.

Substantial Gainful Activity

1

SECTIONS 216(i) and 223(d) (42 U.S.C. 416(i) and 423(d))—DISABILITY
INSURANCE BENEFITS—SUBSTANTIAL GAINFUL ACTIVITY—
REBUTTAL-OF PRESEMPTION OF ABILITY TO ENGAGE IN SUB-
STANTIAL GAINFUL ACTIVITY

20 CFR 404.1501 and 404.1532—404.1534 -SSR 76-4a

Where claimant in April 1972 filed application for a period of -disability and
disability insurance benefits alleging inability to work from August 1970 hecause of
knee injuries but thereafter engaged in sporadic vork activities for 3 montl periods
earning in excess of $140 per month and cvidence established that each work
attempt aggravated the knce impairments and neceasitated discontinuance of work,
hospitalization and surgery, held, the presumption that claimant was cngaging in
substantial gainful activity during his work attempts heeause of carnings in cxcess of
$140 a month (the amount of monthly carnings which then created a presumption of
substantial gainful activity) is rebutted by “affirmative cvidence®” showing that his
impairments preclided sustained occupational aetivity in that such activity took
place during three brief intervals over approximately a two year period and was
interrupted by aggravation of impairment following cach period of work-activity;
therefore, claimant is entit!~d to a period of disability commencing in Augast 1970
and continuing through September 1972.

D, the claimant filed an application for disability benefits on April 25,
1972, alleging inability to work from Augnst 11, 1970, beeause of injuries to
his knees. The evidence establishes that the claimant injured both knees on
August 11, 1970 and, as a result, stopped working.
The diagnosis was chondromalacia of the patella of both knces. A long leg
X cast was applied on the left leg and it was removed by November 17, 1970.
©
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- D contmued toqmprovc and-was able to return-to light duty-on- Novembexjt
_ 24,-1970, working about-20 hours a week for about $3.30 an hour for 14’
weeks. Sometimie-after-December 1, 1970, D started to complam of knee
poin again.-On-February-24, 1971, he entered the hospital and-a- patellec-
toniy.of the right-knee was performed. His postoperative course was une:
ventful and he was discharged from the hospital on March-1,.1971.-On~ ~June
91, 1971, he returned to work on a regular 40-hour basis. However, a
strain: was placed on his left kneé, while the right knee was healing. He
reentered the. hospnal on. September 14, 1971, for a patellectomy of the left
‘knee. His- postoperative.course was uneventful and he was.discharged on
September 21, 1971. D weturned to full-time work on January 17, 1972
and worked until March 11, 1972, when he resigned. On April 3, 1972, he
‘went-to-work selling advertising and quit after 3 weeks. When the-claimant -
was examined in April 1972, a slight looseness of one of the ligaments of the
right' kneeiwas noted as well as a-lump which appeared with;pain on ﬂexxop

ormerr - -and.extension.of the_left knee.. As recommeénded by the examining physi-

cian, the claimant underwent surgery for the removal of the mass from the
‘left knee in-July - 1972. Following surgery, the doctor expressedthe opinion-
that the claimant would not be able to return to work before October 1,
1972. When D was reexamined on September 28, 1972, the only resmchén
placed on his work -activity was that -he should not engage in any work
requiring prolonged standing or heavy:lifting.

The claimant has stated that in the fall of 1972, he became a full-time
college student. The X State Employment office has tried to -obtain a-
telephone solicitors job for him at $1.40 an hour, which he felt was not very
substantial. In addition-thereto, he has been lookmg for. part-time work
that would not interfere with college. So far he has been tinsuccessful,

When the claimant was examined on Febrnary 14, 1973, it was noted that
he had a good range of motion in both knees. There was:some weakness of
both quadriceps; however, the_only restriction placed on the claimant’s
activities.was that he could.not.do a lot of stooping and bending.

‘Section 216(i) of the Social Security Act provides for the establishment of
a period of disability, and section 223 provides for the payment of disability
insurance benefits. As amended-in 1965; both sections define “dxsabxhty”
(except for certain cases of blindness) as an inability to engage in -any
substantial gamful activity by reason of any medically determaable physi-
cal or mental impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period of not less than
12-months. A “physicel or mental impairment’® is defined in section 223 as
an impairment that results from anatomical, physiological or psychological
abnormalities which are demonstrable by medically acceptable clinical and
laboratory-diagnostic techniques.

Section 223(d)(2)(A) provides in pertinent part, that:

. an individual . . . shall'be determined to be under a disability only if his
phyucal or mental |mpu|rmenl or-impairments are of such severity that-he is not
only unable to do his prevnous work but cannot, considering his age, education, and
work experience, cngage in any-other kind of substantial gainful work which exists
in the national ecotiomy, regardless of whether such work exists in the immediate
area in which he lives or whether a specific job vacaney exists for hiin, or whether he
would be hired if he applied for work. For purposes of the preceding eenlencc (with
respect to any ‘ndividual), *work which exists in the national economy’ means work

\ which exists in significant numbers either in the region where such individual lives
©
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or in geveral regions of the country.

In evaluating D’s work activities from November 24, 1970, to February
23, 1971; June 21, 1971 to September 4, 1671; and Januavy 17, 1972, to
approximately the middle of April 1972, the eriteria set forth in Social
‘Security Administration Regulations No. 4 is applicable. In this regard
section 404-1532(a) of such regulations (20 CFR 404.1532(a)) states:

If an indvidual performed work during any period in which he alleges that he was

under a dissbility . . . the work performed may demonstrate that such individual
has ability to engage in substantial gainful activity. . . .

Further, section 404.1534(a) (20 CFR 404.1534(a)) of this regulation :
states, in pertinent part:

Where an individual.who claiins to be disabled engages in work activitics, the
amount of his earnings from such activities may establish that the individual has the
ability to engage in substantial gaiuful activity. Generally, activities which result in-
substantial earnings would establish ability to engage in substantial gainful activ-
ity***. Where an individual is forced to discontinue his work aetivities after a short
time beeause his impairment precludes continuing such activities, his earnings
would not demonstrate ability tv engage in suhstautial gainful aetivity ¥+*

‘Subparagraph (b) of this section of the regulations then in effect, poi.... 4
out that:

Au individual’s carriings-fror: work activities averaging in excess of $140 a month
shall be deemed to demonstrete his ability to erigage in substantial gainful activity
unless there is affirmative evidence that such work activities themselves establish
that the individiial oes not have-the abilityto eugage in substantial gainful activity
under the criteria in §§464.1532 and 404.1533 and paragraph (a) of this section.
(Emphasis supplied) !

The evidence establishes that during each of the three work.attempts, the
claimant’s earnings were in excess of $140 per n.ontli, with the exception
perhaps of April 1972. However, each work attempt resulted in hospitaliza-
tion and surgery. Each return to work lasted approximately 3 months, but ;
in light of the chron slogy of the claimant’s impairments as demonstrated By
the medically accepiable evidence, with due regard to the amount of
earnings, it appears that those 3 month periods were not of significant
length as to lead to-a conclusion that the claimant demonstrated an ability
thereby to engage in substantial gainful activity. Thus, the presumnption
that the claimant was engaging in substantial gainful activity during each of
his three brief abortive work attempts because hiis earnings were in excess
of $140 a-month has becn rebutted by “affirmative evidence” showing that
his impairments precluded sustained occupational activity. Moreover, the
nature of the claimant’s impairments, his age, education and vocational
: attainment, gandl the efforts by his employer to accorsnedate the work
situation to his impairments, are persuasive to a eonelusi¢_ that such work
activities themselves establislied %hat the claimant did not have the func-
ticnal capability to engage in substautial gainful activity, Of somewhat less
relevance to the resolution of the ultimate issue, but certainly appropriate
) for concern, is the belief that the elaimant should not be penalized.for his
I strong motivation for work. ’
However, the evidence conclusively shews that by Octobs. 1, 1972, the

! The amount of ¢« nthly earnings which crc}.tcs a presumption of substantial gainful activity
has, since Junuary 1, 1974, been $200.00. See 39 FR 32757, September 11, 1974, and 40 FR

Q 1778, July 29, 1975. This amount may change @b‘auc of increases in earnings levels.
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clsimant had regained sufficient functional ability to engage in his previous
occupation of keeping automotive shop records and in a wide variety- of
sirailarly related light and sedentary work zommensurate with his age,
education, and vocational experience.

‘Accordingly, the Appeals-Council held the claimant was undef a *“disabil-
itj”” which began on August 11, 1970,-and contiaued through September
30, 1972, but-not thereafter.

Termination of Benefits

SECTIONS. 205(2), 221, and 233 (42 U.S.C. 405(g), 421, and 423)—" -
DISABILITY INSURANCE BENEFITS—CONSTITUTIONALITY

OF TERMINATICON. OF BENEFITS WITHOUT PRIOR ‘HEARING—
APPEALS PROCESS

20° CFR 404.306, 404.907, 404.909, 404.917- 404:945, and 404.951
'SSR 76-23¢

Mathews-v. Eldridge 96 S. (_It. 893 (1976)

_ The claimant, a 1.sability insurance beneficiary, was notified by the state
disability determination agency of a tenative decisivii:that his disability had
ceased-and that he might request reasonable time to furnish additional infor-
‘mation pértaining to his condition. In-the beneficiary’s written response, he
indicated that the state agency already had enough evidence:to establish his
disability. Thereafter, the Stite made a determination that"the- beneficiary-
had ceased to be disabled. This determination was accepted by the-Social— -
Security Administration which notified the be..éficiary that his benefits would
be terminated and that he had a right to seek reconsideration of this termina-
tion by-the state agency within six nonths. Instead of following the normal
appeals process, the beneficiary filed a court action challenging the constitu-
tional validity of terminating his benefits without A prior evidentiary hearing.
Held, that unlike the situation involving welfaré pavments, due process does
not require an evidentiary h.aring prior to the termination of disability insur-
ance benefits because {1) since eligibility for disability benefits is not based on
financial need, the hardship which might be imposed'by an erroneous termi-
nation is likely to be less than that which would occur in the termination of
welfare payments; (2) since determinations of continuing disability normally
turn on consideration of routine, unbiased medical reports by physicians, the
potential value of an evidentiary hearing in o disability situation is .substan-
- tially Jess_than-in the welfare context; (3)-since, prior to termination of
benefits, the disability beneficiary has full access to the-information and
reasons relied on by the state agency and has opportunity to submit arguments
and evidence in writing, he thus has an effective means for communicating his
case to the decision maker: and (4) requiring an evidentiary hearing upon
demand prior to termiration of disability benefits would entail fiscal and
administrative burdens which would outweigh any countervailing benefits.
Also held, in view ofthe claimant’s presentation to the Sceretary of a claim for
benefits and his colorable claim that retroactive payments would not compen-
sate him for damages-suf“sred by erroneous tcrmination, the court had juris-
dicticn for review under section 205(g) of the Act in spite of the facts that
——— - claimant failed to utilize available admimstrativc revicw procedups and nor-
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mally-only the Secritary can waive the requiremeat for exhaustion of such
.administrative remedies.

Powell, J., aslivered the opinion of the Court, in which Burger, C.J., and
.. Stewart, White, Blackmu;-and Rehnquist, J.). joined. Brennan, J. filed a
: digsenting opinion; in which:Marshall; J:, jeined. Stevens, J. took no part
in-thé consideration or:decision of the case.

- The issue'in this caseis whether the Due Process Clause of the Fifth

Amendment requires that prior to the termination of Social Secuiity

disability benefit payments the recipient be-afforded an opportunity for

an-evidentiary hearing.

X

¢ Cash benefits are provided to workers during periods in which they are
completely disabled under the disability insurance benefits program
created by the 1956 amendments to Title IL of the Sociel-Security Act, 70
Stat. 815;-42 U:S.C. §423.! Respondent Eldridge was first awarded bene-
fits in June 1968. In March 1972, he received a questionnaire from the
state agency charged with- monitoring his medical condition. Eldridge
completed the-questionnaire; indicating that his condition-had not im-
proved and identifying the medical sources, inciuding physicians; from
whiom' he had received ‘treatment recently. The state agency then-ob-
tained reports from his physician and a psychiatric consultant. After
considering these reports..and other information in his file the agency
informed:Eldridge by lettér that it had made a tentative detzrmination
that his-disability had ceased in May 1972. The letter included. a.state-
ment- of reasons for the proposed termination of benefits, and advised
Eldridge thai-he might request-reasenable time in-which-to .obtédin-and
-submit additional information pertaining to his condition.

In his writter: response, Eldridge disputed one characterization of his
nvedical condition and indicated that the agency already. had enough
evidence to-establish-his disability. The state agency then made its final
determination -that he had ceased to be disabled in May 1972. This
determination was accepted by the Social Security- Administration (SSA),
which notified Eldridge in-July that his-benefits-would terminate after that-
month. The notification also advised him of his right to seek reconsidera-
tion by the state agency of his initial determination.within six months.

! The progsam is financed by revenues derived from employee.and employer payroll
taxes. 26 U.S.C "§3101(a), 3111(a); 42 U.S.C. §401(b). It provides monthly benefits-to
disabled persof.  ho: have worked sufficiently long to have an insured status, id.,
-$423(cX(1)(A), and who have had substantial work expérience in a specitied interval directly
preceding the onse- of disability. Id., §423(c)1)B\. Benefits also are provided to the
workers’s dependents under specified circumstances. Id., $§402(b)d). When the recipient
reaches age 65 his disability benefits are automatically cenverted to rctirement benefits.
Id., §3416(2)D) 423(aX[). In fiscal 1974 approximately 3,700,000 persons r=ceived assist-
ance under the program. Social Security Administration, The Year in Review 21 (1974).

2 Eldridge originally was disabled due to chrunic snxiety and back strain, He sub-
sequently was found to have diabetes. The tentative determination letter indicated that aid
would be terminated because available medical evidence indicated that his dizbetes was
under control, that there existed no limitations on his back movements which would impose

~severe functional restrictions, and that he no longer suffere’-<motional problems that would
, ~~ecludc him from all svork for which he was qualified; App. 12-13 In his reply letter he

n

N l: l Cun?edfto have arthritis of the spine rather than a strained back.
: P [

-
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Instead of requesting reconsideratioa Eldridge commenced this action
challenging the constitutional validity of the administrative procedures
established by the Secretary of Health, Education, and Welfare for
assessing whether there exists a continuing disability. He sought an
immediate reinstatement of benefits pending a hearing on the-issue of his
disability.3- 361 F.Supp. 520 (WD Va. 1973). The Secretary moved to
dismiss on the grounds that Eldridge’s benefits had been terminated in
accordance with valid administrative regulations and procedures and that
he had failed to exhaust available remedies. In-support of his contention
that due process requires a pretermination hearing, Eldridge relied ex:
clusively upon this Court’s decision in-Goldberg v. Kelly, 397 U.S. 254
(1970), which established a right to an “evidentiary hearing” prior to
termination of welfure benefits.! The Secretary cuntended that Goldberg
was not controlling since eligibility for disability benefits, unlike eligibil-
itv:for welfare benefits, is not based on financial need and since issues of.
credibility and veracity do not play a significant role -in the disability
entitlement decision, which turns primarily on medical evidence.

The District Court concluded that the administrative procedures pur-
suant to which the Secretary had terminated Eldridge’s benefits abridged
his right-to procedural due process. The-court-viewed the interest of‘the
disability recipient in uninterrupted benefits as indistinguishable-from
that of the welfare recipient in Goldberg. If further noted that decisions
subsequent to Goldberg demonstrated that the due process requirement
-of pretermination hearing is not limited to situations involving the depri-
vation of vital necessities. See Fuentes v. Shevin, 407 U.S. 67, 88-89
(1972); Bell v. Bursoa, 402 U.S. 535 (1971). Reasoning thari-disability
determinations may involve subjective-judgments based-on conflicting
medical and nonmedical endence, the District Court held-that prior to
termination of benefits Eldridge must be afforded an evidentiary hearing
of the type required for welfare beneficiaries under Title TV of the Social
Security Act. Id., at 528.5 Relying entirely upon tke District Court’s
-opinion, the Court of Appeals for the Fourth Circuit affirmed the injunc-
tion barring termination of Eldridge’s benefits prior to an evidentiary
hearing:-493-F.2d 1230 (1974) ¢ We reverse.

3 The Di..tict Court ordered reinstatemen: of Eldridge’s benefits pending its final disposi-
tion on the ~ erits.

4 In Goldberg the Court held that the pretermmation heanng must include the following
elements: (1) “time y and adequate notice detailing the reasons for the proposed termina-
tion”; (2) *an effective opportunity [for the recipient] to defend by confronting any adverse
witnesses and by presenting his own arguments and evidence orally’; (3) retained counsel,
if desired.; (4) an *impartial’’ decisioniaaker; (5) a decision resting “'solely on the legal rules
and evidence adduced at the heanng”; (6) a statement of reasons for the decision and the
evidence relied on. 397 U.S., at 226-271. In this opinion the terin *‘evidentiary hearing”
refers to a hearing generally of the type required in Goldberg.

5 The HEW regulations direct that each state plan under the federal categorical assist-
ance programs must provide for pretermination hearings containing specified procedural
safeguards, which include all of the Goldberg requirements. See 45 CFR $205.10(a); n. 4
supra.

¢ The Court of Appeals for the Fiith Circuit, simply noting that the-issue had been
correctly decided by the District Court in this case, reached the same conclusion in
Williams v. Weinberger, 494 F.2d 1191 (per curiam), petition for cert. filed, 43 U.S.L.W.

. 3175 (U.S. Sept 8, 1974) (No. 74-205)
o)
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I

At'the outset we are confronted by a question as ic whether the District
-Court -had Jjurisdiction over this suit. The Secretary contends that_our
decisiop. last Term in Weinberger-v. Salfi, 422 U.S. 749 (1975), bars the
District Court from considering Eldridge’s action. Salfi was an action
¢hallenging the Social Secunty Act’s duration-of-relationship eligibility
‘requirements. for surviving wives and stepchxldren of deceased wage
eamers. We there held that 42'U.3.C. §405(h) ? precludes federal question
jurisdiction in an-action ch«dlengmg denial of claimed benefits. The only
avenue for judicial review i8:42 U.S.C. § *3(g), which fequires exhaustion
of the-administrative:remedies provnded uider the Act as a jurisdictional
_prerequisite.

Section 405(g)-in.part provides

“Any -individual, after any final decision of the Secretary made-after_a
hearing to which he was a party, irrespective-of the amount in controversy,
may.obtaina review of such decision by a civil action commenced within sixty

days after the mailing to him of notice of such decision or within such further
tire as the Secretary may allow.” #

-On:its face §405(g) thus bars judicial‘review of any denial of a.claim of

disability benefits until after a ““final decision’’ by the Secretary after a
“hearing.” It-is -uncontested' that Eldridge could have obtairied full ad-
ministrative review of the termination of his benefits, yet failed even to
seek reconsideration of the initial-determination. Since the Secretary has
not “waived” the finality requirement as he had in Salfi, supra, at 767, he
concludes that Eldridge cannot properly invoke §405(g) as a basis for
jurisdiction. We disagree.

Salfi identified several conditions which must be satisfied in order to
obtain judicial review under §405(g). Of these, the requirements -that
there be a final decision by the Secretary after a hearing was regarded as
“central to the requisite grant of subject matter jurisdiction. . ..” Id., at
764.° Implicit in Salfi, however, is the principle that this condition con-
7 Title 42 U.S.C. §405(h) provides in full “‘Finality of Secretary’s decision-

(h) The findings anddecision of the Secretary after a hearing shall be binding upon all
_individuals who were parti€s to such hearing. No findings of fact or decision of the Secretary
shall be reviewed by any person, tribunal, or govemmensal agency except as herein
provided. No action against the United States, the Secretary, or any officer or employee
thereof shall be broughl under section 41 of Title 28 to recover on any claim arising under
this subchapter.”

8 Section 405(g) further- pr0vxdes

“Such action shall be brought in the distnect court of the United States for the judicial
district in which-the plaintiff resides or has his pnincipal place of business or, if he does not
reside or have his pr.ncxpal plece of business within any such judicial district, in the United
States District Court for the District of Columbia. . . . The court shall have power to enter,
upon the -pleadings-and transcript of the rccord, a judgment-affirming, meditying, or
reversing the decision of the Secretary, with or without remanding the cause for a rehearing.
-The findings of the Secretary as to any fact, if supported by substantial evids:.ce, shall be
conclusive,

? The other two conditions are (1) that the civil action be ¢ymmenc.d within 60 days after
the malhng of notice of such decision or within such additional time as the Secretary may
permit, and (2) that the action be filed in an appmpnatc district court. These two require-

of Hmitatirns and nppropmte venue, and are waivable by the
m % 7“-7“ As in Salfi ‘Wo quettion as to whether Eldridge satisfied
menfs titely raised below, sée Fed. Rule Civ. Proc. 8(c), 42(hX1), and

hey need not be considered here. 8 p;
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sists of two-elerents, only one of which is purely “jurisdictional” in the
sense-that it cannot be “waived” by the Secretary in a particular case.
The waivable element is the requirement that the administrative rem-
edies prescribed by the Secretary be exhausted. The -nonwaivable
element is the requirement that a claim for benefits shall have been
presented to the Secretary. Absent such a claim there can be no “deci-
sion” of any type. And some de¢ision-by the Secretary. s clearly required
by:the statute. :

That this second requirement is an essential and distinct precondition
for 8405(g) jurisdiction-is evident-from the different conclusions that we
reached in Salji with respect to-the named appéllees and the unnamed
members of the. class. As to the latter the complaint was, found to be
jurisdictionally. deficient since it “containfed] no allegatiois-that they
‘have even_filed an application with the Secretary . . . .” Ibid. With
respect to the named appellees, however, we concluded that-the com-
plaint was sufficient since it allegec:that. they had “‘fully presented their
claims for-benefits ‘to their district~Social Secufity~Office; and upon
dénial, to - the Regicaal Office for reconsideration’ ’ Id., 764-765. El-
dridge has fulfilled this crucial prerequisite. Through his answers to the
state. agency-questionnaire, and his_letter jn response to the tentative
determination:tkat his disability had ceased, . specifically presented the
claim ‘that his benefits should not be terminated because he was still

disabled. This claim was denied by the state agency and its decision was

accepted by the SSA. )

The-fact that Eldridge failed to raise with the Secretary- his constitu-
tional claim to a pretermir.ation hearing is not controlling:!° As construed
in Salfi; §405(g) requires only that there be a “final decision” by the
Secretary with respect to the claim of entitlement to benefits. Indeed, the
namied-appellees in Salfi_did not present their constitutional claim to the
Secretary. Salfi, App. 11, 17-21. The sitvation here is not identical to
Salfi, for, while the Secretary had no power to amend the statute alleged
to be unconstitutional in that case, he does have authority to-determine
the timing and content of the procedures-challenged here. §405(a). We do
not, however, regard -this difference as significant. It is unrealistic to
expect that the Secretary would- consider substantial changes -in the
current adminisirative review system at the behest of a single aid recip-
ient_raising -a constitutional challenge in an adjudicatory context. The
Secretary would nut be required.even to consider such a challenge.

As the nonwaivable jurisdictional element was satisfied, we next con-
sider the waivable elemeat. The question is whether the denial of El-
dridge’s claim to continued benefits was sufficiently “final decision’ with:
respect to his consututivnal claim to satisfy the statsitory -exhaustion
requirement: ‘Eldridge concedes that he did not exhaust the full set of
internal review procedures provided by the Secretary. See 20 CFR §§
404.910, 404.916,-404.940. As Salfi recognized, the Secretary may waive
the exhaustion requirement if he satisfies himself, at any stage of the
administrative process, that no further review is warranted either be-

1 If Eldridge hed exhausted the full set of available administrative review procedures,
failure to have vaised his constitutional claim would not bar him from assziting it later in a

~ district court Sec, ¢.-g. Flemming v Nestor, 363 U.S. 603, 604, 607 (1969).
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cause the internal iteeds of.the agency are fulfilled ¢r because the relief
that is sot:zht is beyond his power to confer. Salfi suggested that under
§405(g) th; power to determine when finality has occurred ordinarily rests
with the S(_ecretary since-ultimate responsibility for the integrity of the
-administrative program-is his. But cases may arise where a claimant’s
interest in having a particular issue .resolved .promptly is so great that
deference-to the agency’s judgment is inappropriate. This is such a case.

Eldridge’s constitutional challenge is entirely collateral to his substan-
tive claim of entitlement. Moreover, there is a crucial distinction between
the nature-of the constitutional claim* asseried-here and that raised in
Salfi. A-claim to a prede, rivation hearing as a matter of constitutional
right TE8t5 on the proposition that full relief cannot be obtained at a
post-deprivation hearing. See Regional-Rail Reorganization Act Cases,
419-U.S. 102, 156 (1974). In light of the Court’s prior decisions, see, e. g.,
Goldberg v. Kelly, supra; Fuentes v. Shevin, supra, Eldridge has raised at
Jeast a colorable ciaim that because of his physical condition and depend-
5 -éncy upon the disability benefits, an erroneous termination-would dam-
' age him in-a way not recompensable through-retroactive payments.!!

Thus, unlike the situation in Salfi, denying Eldridge’s substantive claim
“for other reasons” or upholding it “under other provisions” at the
post-termination-stage, 422 U.S., at 762, would not answer his constitu-
‘tional challenge.

We conclude that the denial of Eldridge’s request for benefits consti-
tutes a final decision for purposes of §405 (g) jurisdiction over his con-
stitutional:claim. We now proceed to the merits of that claim.*®

I
A

Procedural due process imposes constraints on governmental decisions
which deprive individu.ls of “liberty” or “property” interests within the
meaning of the Due Process Clause of the Fifth or Fourteenth Amend-

— =
1 Decisions in diffurent contexts have emphasized that the nature of the claim bemg
asserted-and-the -consequcnces of deferment of judicial review-are iinportant-factors in
determining wnether a statutory requirement of finality has been satisfied. The role these
factors may -play is illustrated by the intensely “‘practical” approach which the Court has
.adopted, Coken v. Beneficial Indus. Loan Carp., 337 U.S, 541, 546 (1949), when applying
the finality requirements of 28 U.S.C. §1291, whlch grants jurisdiction to courts of appeal to
review all ““final decisions” of the district courts, and 28 U.S.C. $1.57, which empowers this
Court to review only “final judgments” of state courts. See, e. 8., Harris v. Washington, 404
U.S. 55 (1971), Local No. 438 Construction & General Laborcrs Union v. Curry, 371 U.S.
542, 549, 550 (1963); Merchantile National Bank v. Lang eau, 371 U.S. 555, 557-558 (1963);
Cohen v, Beneficial Indus. Loan Corp., supra, at 545-546. To be sure, certain of the policy
congiderations implicated in §1257 and. $1291 cases_are different from those that. are
. relnvant here. Compare General Laborers Uruon, supra, at 550; Mercantile{ational Bank,
: supra, at 558; with McKart v. United States, 295 U.S. 185, 193-195 (1969); L. Jaffe, Judlclal
) Conirol of Administrative Action, 424-426 (1965). But lhe core principle that statutorily
created finality requirements should, if possible,.be construed-so-as'not to cause crucial
collateral claims to be lost and potentially-irreparable injuries to be suffersd remains
applictble.
12 Given our conclusion that jurisdiction in the District Court was proper under $405(g),
we find it unnccessary to consider Eldridge’s contention that notwithstanding $405(h) there
@ s jurisdiction over his claim under the mandamus s:atute, 28 U.S.C. §13061, or the

l: lC Iministrative Procedure-Act 5.U.S.C. $701 et se&
L
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ments. The Secretary does not-contend that procedural due process is
inapplicable to terminations of social security disability benefits. He
-recognizes, as has been implicit in our prior decisions, e. g., Richardson
v. Belcher, 404 U.S. 78, 80-81 (1971); Richardson v. Peraleo, 402 U.S.
389, 401402 (1971); F lemmmg w._Nestor, 363 U.S. 603, 611 (1960), that
the interest of an individual in continued receipt of these benefits is a
statutorily created “property interest protected by the Fifth Amend-
ment. Cf. Arnett v. Kennedy; 416 U.S. 134, 166 (POWELL, J., concurring);
Board of Regents v. Roth, 408 U.S. 564, 576-578-(1972); Bell v. Burson,
402 U:S., at 539; Goldberg v. Kelly, supra, -at 261-262. Rather, the
Secretary contends that the existing administrative procedures, detarled
below, provide all the process that is constitutionally due before a recip-
ient can be deprived of that-interest.

=" This Court consistently has held that some form of hearing is required

before-an individual is finally deprived of a-property interest. Wolff v.
McDonnell, 418 U.S. 539, 557-558 (1974). See, e. g., Phillips v. Commis-
sioner; 283 U.S: 589, 596-597 (1931). Se= also Dvnt v. West Virginia, 129:
U.S. 114, 124-125 (1889). The “right to be heard before being condemned
to: suffer -grievous loss of any kind, even though it may not involve the
stigma and hardships of criminal conviction, is a principle basic-to our
society.” Joint Anti-Fascisi -Committee v. McGrath, 341 U.S. 123, 168.
(1951) (Frankfurter, J., concurring). The fundamental requirement of due
process is the opportunity'to be heard “‘at a meaningful time and in a

*meamngful manner.” Armstrong v. Manzo, 380 U.S. 545, 552 (1965). See

Grannis-v. Ordean, 234 U.S. 385, 394 (1914). Eldridge agrees that the
réview procedures available.to a claimant before the initial determination
of ineligibility-becomes final- would be adequate if disability benefits were
not terminated until after the evidentiary hearing stage of the-administra-
tive process: The-dispute centers.upon what process is due prior to the
initial terrination of benefits, pending review.

- In-recent years this Court mcreasmgly has had occasion to consider the
extent to which due process requires an evidentiary hearing prior tothe
deprivation of some type of property interest even if such a heating is
provided.thereafter. In only one case, Goldberg v. Kelly, 397 U.S. 254,
266-271 (1970), has the Court held that a hearing closely approxirnating a
judicial trial is necessary. In other cases requiring, some type of pretexmi-
nation hearing as a matter of constitutional right the Court has spoken
sparingly about the requisite procedures. Sniadach v. Family Finance
Corp., 395 U.S. 337 (1969), involving garnishment of wages, was entirely
silent-onthe matter. In Fuentes v. Shevin, 407 U.S. 67, 96-97 (1972), the
Court said only that in a replevin suit between two private parties the

- initial determination required something moere than an ex parte proceed-

ing before a-court clerk. Similarly, Bell v. Burson, 402 U.S. 535, 540
(1971), held, in the context of the revocation of a state-granted drivey’s
license, that due process required only that the prerevocation hearing
involve a probable-cause determination as to the fault of the licensee,
noting that the hearing “need not take the form of afull adjudication of
the question of liability.” See also North Georgia Finishing, Inc. v.
Di-Chem, Inc., 419 U.S. 601, 607 (1975). More recently, in Arnett v,
Kenne/iy, 416'U.S. 134 (1974), we sustained thc validity of procedures by
vhich-a federal employee could be dismissed for cause. They included
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notice of the action sought, a copy of the charge, reasenable time for filing
a written response, and-an opportunity for an oral appearance. Follow*.g
-dismissal, an evidentiary hearing was provided. Jd., at 142-146.
These decisions underscore the truism-that * ‘{djue process,” uniike
some legal rules, is not a technical conception with a fixed content
urirelated to time, -place and circumstances.” Cafeteria & Restaurant
Workers Locai:473 v. McElroy, 367-U.S. 886, 895 (1961). “[D]ue process is
flexible and calls for such procedural protections as the particular
situation demands.” Morrissey v. Brewer, 408 U.S. 471, 481 (1972). Ac-
cordingly, resolution of the issue whether the administrative procedures
provided” here are ‘constitutionslly sufficient requires analy.is of the
_governmental a?.d;pﬁvate—interests that-are affected. Arnett v. Kennedy,
supra, at 1”168 (EoWELL, J., concurrinig); Goldberg v. Kelly, supra, at
-263-266; Cafeteria & Restaurant Workers Local 473 v. McElroy, supra, at
'895. More precisely, our prior decisions indirate that identification of the
specific:dictates of due process-generally requires consideration of three
distinct factors: first, the private interest that will be affected by the
official action, second, the risk of an erroneous deprivation of such
intérest-through:the procedures used, and the -probable value, if any, of
‘additional -or-substitute procediral safeguards; and finally, the govern-
ment’s interest, including the function-involved and the fiscal and ad-
ministrative ‘burdens -that the additional or substitute procedural’ rz-
quirement would entail. See, e. g., Goldberg v. Kelly, supra, 263-271.
We turn first to a description-of the procedures for the termination of
Social Security disability benefits, and thereafter consider the factors
bearing upon the constiiutional adequacy of these procedures.

e e : B

The disability-insurance-program-is administered jointly by state and -

federal agencies. State agencies make the initial determination whether a
disability exists, when it began, and-when it ceased. 42 U.S.C. §421.13
The standards applied and the procedures followed are rsescribed by the
Secretary, see 8421(b), who has delegated his responsibilities and powers
under the Act to the SSA. See 40 Fed. Reg. §4473.

In -order-to estzblish initial-and continued entitlement to disability
-benefits a. sorker-must demonstrate that he is unable

“to-engage in any substantial gainful activity by reason of any mcdically
dcterminable physical or mental impairment which can be expected to result
in death or-which has lasted or can be expected to last for a continuous period
of not less than 12 months, . , . 42 U.S.C. §423(d)(1)(A).

To satisfy this test the worker bears a continuing burden of showing, by
means of “medically acceptable clinical and laboratory diagaostic tzch-
niques,” §423(d)(3), that he has a physical or mental impairment of such
severity that .

12 In all but six States the state vocational r-habilitation agency charged with administez
-ing the state plan under the Vocational Kchubilitation Act, 41 Stat. 735, as amended, 2,
U.S.C. (Supp. III) §701 et seq., acts as the “state agency” for purposes of disability
“insurance program. Staff of the House Comm. on Ways and Means, Report on the Disability
Insurance Program, 93d Cong., 2d Sess., p. 148 (1974). This assignment of responsibility
was infended to encourage rehabilitation contacts for-disabled workers and to utilize the
well-established relationships of the local rehabilitation-agencics with the medical profes-
?ion H. ilep. No. 1698, 83d Cong., 2d Sess., 23-24 (1954). -
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“he is not only unable to d~ his previous work but cannet, cons'dering his age,
edueation, and work expe.ience, engage in eny other Lind- of substantial
gainful work which exists in the national economy, regardless of whether such
work exists in-the immediate area in whichhe lives, or whether a specific job
vacaney exisis for him, or whether he would be hired if he applied for work.”

§423(d)2)A)."

The principal reasons for benefits terminations are that the worker is no-
longer disabled-or -has returned™to work. As Eldridge’s benefits were
terminated because he was determined t be no longer disabled, we
consider only the sufficiency of the procedures.involved- ich cases. !
The continuing eligibility investigationis-made by a sta._ agency acting

‘through a “team” consisting of a physician and a nonmedical person

trained in disability  evaluation. The agency periodically communicates
with-the disabled worker, usually by mail—in-which case he ‘s sent a
detailed questionnaire—or by telephone, and requests information con-
cerning.his present condition, including current medical restrictions and’
sources of treatment, and any additional information ‘that he considers
relevant to his continued entitlement to benefits. SSA Claims Manaual
(CM) §6705.1, Disability Insurance State Manual (DISM) §353.3.1
Information regarding the recipient’s current condition is also obtained
from his sources of medical treatment. DISM §353.4. If there is a conflict
between the information provided by the beneficiary and that obtained
from medical séurces such as his physicia:, or between two sources of
treatment, the agency may arrange for an examination by an independent
consulting physician.'” Ibid.. Whenever the agency’s tentative assessment
of the'beneficiary’s condition differs from his own assessment, the bene-
ficiary is informied that benefits may be terminated, provided a summary
of the evidence upon which the proposed determination to terminate is
based, and afforded an opportunity to review the medical reports and
other evidence in his case file.!® He also may respond -in writing and

14 Work which “exists in the national economy” is in tum defined as ““work which exists
in significant numbers either in the region where such individual lives or in several regions
of the_country.” §423(d)(2{A).

15 Because the continuing disability investigation concerning whether a claimant has
returned to work is usually done directly by the SSA Bureau of Disabllity Insurance, without
any state agency involvement, the administrative procedures prior to the post-termination
evidentiary hearing differ from those involved in cases of possible medical recovery. They
are similar, however, in the important respect that the process relies principally on-written
commuriications and there is no provision for an evidentiary hearing prior to the cut-off of
benefits. Due'to the nature of the relevant inquiry in certain types of cases, such as those
involving self-employment and agricultural employment, the SSA office nearest the benefi-
ciary conducts an oral interview of the beneficiary as part of the pretermination process.
SSA Claims Manual (CM) §6705.2(c).

18 Information is also requested conceming the recipient’s belief as to whetier he can
return to work, the nature and extent of his employment during the past ycar, and any
vocational services he is receiving.

‘17 All medical source evidence uscd to establish the absence of continuing disability must
be in writing, with the source properly identified. DISM §353.4C.

18 The disability recipient is not parmitted personally to examine the medical reports
contained in his file. This restriction is not significant since he is entitled to have any
representative of his choice, including a lay friend or family member, examine all medical
evidence. CM §7314. Sece also 20 CFR §401.3(2)(2). The Secretary informs us that this

curious limitation is currently under review.
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submit additional evidence. Id., §353.6.

The state agency. then makes its final determination, which is reviewed
by an examiger in the SSA Bureau.of Disability Insurance. 42 U.S.C.
§421(c); CM 886701 (b, )2 TH, as is usually the case, the SSA accepts
‘the agency determinatio.: ‘it notifies the recipient in writing, informing
~him- of the reasons for the decision, and of his right to seek de novo
recmsul_erauon by the state.agency. 20 CFR §§404.907, 404.909.2° Upon
acceptance by the SSA, benefits are terminated effected two months
after the month in which medical recovery is found to have occurred. 42
USs.C. (Supp 11I) §423(@a). -

If the re01p1ent seeks reconmderatxon by. the state agency and the
determination-is adverse, the SSA reviews the reconsiderat on determi-
nation and notifies the recipient of the decision. He then has a right to an.
evidentiary hearing before an-SSA administrative law jucge. 20 CFR
§8404.917, 404.927. The hearing is nonadversary, and the SSA is not
represented: by counsel. As at all prior and subsequent stages of the
administrative process, however, the claimant may be represented by
counsel or other spokesmen. $404.934. If this hearing results in an
adverse decision, the claimant is entitled to request discretionary review
by the SSA Appeals Council, §404.945, and finally may obtain judicial
-review. 42 U.S:C. §405(g); 20 CFR §404.951.!

Should it be determined at any-point after termination:of benefits, that
the-claimant’s disability exterided beyond the date of cessation- initially
established, the worker is entitiéd to retroactive payments. 42 U.S.C.
§404. Cf. id., §423(b); 20 CFR §§404.501, 404.503, 404.504. If, on the
other hand, a beneficiary receives any payments to which he is later
determined not to be entitled, the atatute authorizes the Secretary to
attempt to recoup these funds in specified circumstances. 42 U.S.C.

§404.%
et C

_ Despite the elaburate character of the administrative procedures-pro-
vided by the Secretary, the courts-below held them to be constitutionally
inadequate, concluding that due process requives an evidentiary hearing
prior to termination. In light of the private and governmental interests at
stake here and the nature of the existing procedures, we think this was
-error.

1 The SSA may not itself revise the state agency’s determination in a manner more
favorable to the beneficiary..If, however, it believes that the worker is still disabled, or that
the disability lasted longer than determined by the state agency, it may return the file to the
agency for further consideration in light of SSA’s views. The agency is free to reaffirm its
original assessmcnt.

20 The reconsideration assessment is initially made by the state agency, but usually not by
the same persons who considered the case originally. R. Dixon, Social Security Disability
and Mass Justice 32 (1973). Both the recipient and the agency may adduce new evidence.

3 Unlike all prior levels of review, which-are de novo, the district court is required to treat
findings of factas conclusive if supported by substantial evidence. 42 U.S.C. §405(g).

22 The Secretary may reduce other payments to wluch the beneficiary is entitled, or seek
the payment of a refund, unless the beneficiary is *‘without fault’” and such adjustment or
reoovery would defeat the purposes of the Act or be *“‘against equity and gnod conscience.”

- U.5.C. §404(b). Sec generally 20 CFR §5404.501-404.515.
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Since a recipient whose benefits are termiiiated is awarded full retroac-_
tive reliéf if he.ultimately prevails, his sole interest is in‘the uninterrupted
receipt of this source of income pending final administrative decision on
his- claim. ‘His potential injury is thus similar-in nature to that of the
welfare recipient in Goldberg, see 397 U.S., at 263-264, the nonproba-
s tionary federal employee in Amnett, see 416 U.S., at 146, and the wage
’ eamer in Sniadach. See 395 U.S., at 341-342.%

Only in Goldberg has the Court held that due process requires an
- .- evidentiary heafing prior to a temporary deprivation. It was emphasized
there that welfare assistance is given to persons on the very margin of
subsistence:
“The crucial factor in"this context—a factornot present in the caseof . . .
virtually anyone else -whose governmental entitlements are ended—is that
_termination -of aid-pending resolution of a- controversy over eligibility may
deprive an eligible-recipient of the-very mcans by which_to live while he
waits.” 397 U.S.,.at 264 (emphasis in original). o

Eligibility for-disability benefits, in contrast, is not based upon financial
need.? Indeed, it is wholly unrelated-to the-worker’s income or-support

N from many other sources, such as earnings of other family members,
workmen’s compensation awards,? tort claims awards, savings, private
insurance, -public-or private pensions, veterans’ benefits, food stamps,
public dssistance, or the “many other important programs both public
and private, which-contain provisions for:disability payments affecting a
substantial portion of the work force. . . .” Richardson v. Belcher, 404
U.S., at 85-87 (Douglas; J., dissenting). See Staff of the House Comm. on
‘Ways & Means, Report on the Disability-Insurance Program, 93d Cong.,
‘2d-Sess., 9-10; 419-429 (1974) (hereinafter Staff Report).

As Goldberg illustrates, the degree of potential deprivation that may be
created-by a particular decision is a factor to be considered in assessing.
the validity of any administrative decisionmaking précess. Cf. Morrissy v.
Brewer, 408 U.S. 471 (1972). The potential deprivation here is generally
likely to be less than in Goldberg, alt} ough the degree of difference can be
overstated. As the District Court emphasized, to remain eligible for
benefite a recipient must be “unable to engage in substantial gainful
activity.” 42 U.S.C. §423; 361 F.Supp., at 523. Thus, in-contrast to-the-
discharged féderal employee in Arnett, there is-little possibility-that -the
terminated recipient will be able to find even temporary employment:to
ameliorate the interim loss,

As we recognized;last Term in Fusari v. Steinberg, 419 U.S. 379, 309
(1975), “the possible length of wrongful deprivation of . .. benefits [also]
is an important factor in-assessing the impact of official action on private
interests.” The Secretary concedes thatthe delay between a request fora,

23 This, of course, assumes that an employce whosc wages are garnished erroneously is
subsequently able to recover his back wages.

% The levei of benefits is determined by the worker's average monthly earnings during
the period prior to disability, his age, and other factors not directly related to financial need,
specified in 42 U-S.C. (Supp. IID) §4.5 See id., §423(a)2).

 Workmen’s compensation benefits are deducted in part in acco.dance with a statutory
formula. 42 U.S.C. (Supp. I1I) $424a; 20 CFR §404.408; see Richardson v. Belcher, 404 U.S.

o 8097
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-hearing qufore—anﬁdrrﬁliist;ative Law Judge and a decision onthe claim

is currently between*10 and 11 months. Since a terminated recipient must

first-obtain-a-reconsideration decision as a prerequisite to invoking his
" ‘right to-an- evidentiary-hearing, the delay ‘between the actual cut-off of
. benefits and final decision after a hearing exceeds one year.
D In view of the torpidity of this-administrative review process, cf. id., at
- 383-384, 386, and the typically- modest resources of the family unit of the
B physically disabled worker,?8 the hardship imposed upon the erroneously
;e terminated disability recipient may be significant. Still, the disabled
: worker’s need is likely to-be less than that of a welfare recipient. In
-addition to the possibility of access to-private resources, other forms of
government assistance will become available where the termination of
disability benefits-places a worker or his family below the subsistence
level.?” See Arnett v. Kennedy, supra.;at 169 (POwELL, J., concurring), id.,
at-201~-202 (WHITE, J., concurring in part and dissenting in part). In view
of these potential sources of temporary income, there is less reason here
thanin Goldberg to depart from the ordinary principle, established by our
decisions, that something less than an evidentiary hearing is sufficient.
prior to adverse administrative action.

D

An additional factor to be considered here is-ife fairness and reliability
of the existing pretermination procedures, and the-probable value, if any,
of additional procedural safeguards. Central to the evaluation of any
administrative process is the nature of the-relevant inquiry. See Mitchell
v. W.T. Grant Co., 416 U.S. 600, 617 (1974); Friendly, “Some Kind of
Hearing,” 123 U. Pa. L. Rev. 1267, 1281 (1975). In order to remain
eligible for benefits. the disabled worker must demonstrate by means of
“medically acceptable clinical and diagnostic techniques,” 42 U.S.C.
§423(d)(3), that he is-unible “to engage in any substantial gainful activity. -
by reason of any medicallydeterminable physical or mental impairment

* Amici cite statistics compiled by the Secretary which indicaie that in 1965 the mean
income of the familyunit of a disabled worker was $3,803, while the median income for the
unit was $2,836. The mean liquid assets—i.c., cash, stocks, bonds—of these family units
was $4, 862; the median was $940. These statistics do not take into account the family unit’s )
nonliquid assets—i. e., automobile, real estate, and the like.-Brief for Amici AFL=CIO/" -~~~ -
Green, at 25 n. 29, App. 4a. -

** Amici emphasize that because an identical definition of disability is employed in both
: the Title I Social Security Program and in the companion welfare system for the disabled,
. Supplemental -Security Income (SSI), compare 42 U.S.C. §423(d)(1) with id., (Supp. III)
: §1382c(a}3), the terminated disability-benefits recipient-will be ineligible for the SSI Pro-
gram. There exist, however, state and local welfare programs which may supplement the
worker's income, In addition, the worker's household unit can qualify for food stamps if it
meels the financial need requirements, See 7 U.S.C. §§2013(c), 2014(b), 7 CFR §271.
Finally, in-1974 480,000 of the approximately 2,000,000 disabled workers receiving Social
Security. benefits also received SSI benefits. Since financial need is a criterion for eligibility
under the SSI program, those disabled workers who are most in need will in the majority of
cases be receiving SSI benefits when disability insurance aid is terminated. And, under the
SSI orogram, a-pretermination evidentiary hearing is provided, if requested. 42 U.S.C.
O L1 §1383(e); 20 CFR §416.1336(c); 40 Fed. 9151512: see Staff Report 346.
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. .. .” §423(a)(1)(A) (¢emphasis supplied). In short, a medical assessment
of the-worker’s-physical or mental condition is required. This is"d more
§h‘afr"i)'lyéf6‘(’:'ﬂ‘s”e'd'fand‘easily:documented-decision=than:thevtypical,deter,-
mination of welfare entitlement. In the latter case, a wide variety of
information may be deemed relevant, and issues of witness credibility
and veracity often are critical to the .decisionmaking process. Goldberg
noted that in such circumstances ‘‘written submissions are a wholly,
unsatisfactory basis for decision.” 397 U.S., at-269. -

By contrast, the decision whether to discontinue disability benefits will
turn, in most cases, upon ‘‘routine, standard, and unbiased medical
reports by physician specialists,” Richardson v. Perales, 402 U.S., at 404,
concerning a subject whom they have personally examined.?® In
Richardson the Coutt recognized the “reliability and probative worth of
written medical reports,” emphasizing that while there may be “profes-
sional disagreement with the medical conclusions” the “specter of ques-
tionable credibility and veracity is not present.” Id., at 405, 407. Tobe
sure, credibility and veracity may be a factor in the ultimate disability
assessment in some cases. But procedural due process rules are shaped
by the risk of error inherent in'the truth-finding process as applied to the
generality of cases, notthe rare exceptions, The potential value of an
evidentiary hearing, or-even oral presentation to the decisionmaker, is
substantially less in this context than in"Goldberg.

The decision in Goldberg also was based on the Court’s conclusion that
written submissions were an inadequate substitute for oral presentation
because they did not provide an effective means for the recipient to
communicate his case to the decisionmaker. Written submissions were

viewed as an unrealistic option, for most recipients lacked the “educas
tional attainment necessary to write effectivel, * and-could not afford

-professional assistance. In addition, such submissions would not provide

the “flexibility of oral presentaiions’ or ‘‘permit the recipient to mold his
argument ta the issuss the decision maker appears to regard as impor-
tant.” 397 U.S., at 269. In the context of the disability-berefits-
entitlement assessment the administrative procedures under review here
fully answer these objections.

The detailed questionnaire which the state agency periodically sends
the recipient identifies with particularity the information relevant to the
entitlement decision, and the recipient is invited to obtain assistance
from the local SSA office in completing the questionnaire. More impor-
tant, the information critical to the entitlement decision usually is derived

28 The decision is not purely a question of the accuracy of a medical diagnosis since the
altimate issue which the state agency must resolve is whether in light of the particular
worker’s “‘age, education, and work-cxperiencc’ he cannot ‘‘engagcin any. . . substantial
gainful work which exists in the naticnal economy . .. ." 42 U.S.C. §423(d)2)(A). Yet
information concerning each of these worker characteristics is amenable to effective written
presentation. The value of an cvidentiary hearing, or even a limited oral presentation, to an
accuratc presentation of thosc factors to the dccisionmaker docs not appear substantial,
Similarly, resolution of the inquiry as to the types of cmployment opportunities that exist'in
the national economy for a physically impaired worker with a particular sct of skills would
not necessarily be advanced by an evidentiarv hearing. Cf. K. Davis, Adininistrative Law
Treatise §7.06 at 429 (1958). The statistical information rclevant to this judgment is more
amenable to written than to oral presentation.
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from medical sources, such as the treating physician. Such sotrces are
likely to be able to communicate more effectively through written docu-
ments. than .are-welfare -recipients-or-the -lay ‘witnesses-supporting-their
causé. The conclusions of physicians often are supported-by X-rays and
the results of clinical or laboratory tests, information typically more
amenable to written than to oral presentation. Cf. W. Gellhorn & C. -
Byse, Administrative Law—Cases and Comments 860-863 (6th ed. 1974).
A furthersafeguard-against mistake is the policy of allowing the disabil-
ity recipient or his representative full access to all information relied upon
by the state agency. In addition, prior to the cut-off of benefits the agency
informs ‘the recipient of its tentative assessment, the reasons therefor,
and provides a-summary-of thé evidence that it considers most'relevant.
Opportunity is then afforded the recipient to submit additional-evidence
or-grguments, enabling him to challenge directly the accuracy of informa-
tiofiin his file as well as the correctness of the agency’s tentative conclu-
sions. These procedures, again-as contrasted with those before the Court
in Goldberg, enable the recipient to “meld” his.argument to respond to
the precise issues which the decisionmaker regards as crucial.
Despite these carefully structured procedures, gmici point to the-signif-
-icant reversal rate for.appealed cases as clear evidence that the current
processis inadequate. Depending upon the base selected and the line of
analysis followed, the relevant reversal rates urged by the contending
_ parties vary from a high of 58.6% for appealed reconsideration decisions
“7to-an overall reversal rate of only 3.3%.2° Bare statistics rarely provide a
satisfactory measure of the fairness of a decisionmaking process. Their
adequacy-is especially suspect here:since the administrative review sys-
tem is operated on an open-file-basis. A recipient may always submit-new
evidence, and such submissions may result in additional medical exami-
nations. Such fresh examinations are held in approximately-30% to 40%
of the appealed cases, either at the reconsideration or evidentiary hearing
stage of the administrative process. Staff Report 238. In this context, the
value of reversai rate statistics as one means of evaluating the adequacy
of the pretermination process is diminished. Thus, although we view such
information. as relevant, it is certainly not controlling in this case.

E

In-striking the appropriate due process balance the final factor to be .
assessed is the public interest. This includes the administrative burden
and other societal costs that would be associated with requiring, as a
: matter of constitutional right, an.evidentiary hearing upon demand in all

# By focusing solely on the reversal rate for appealed reconsideration determinations
amici overstate the relevant reversal rate. As we indicated last Term in Fusari v. Steinberg,
419 U.S. 379, 383 n. 6 (1975), in order fully to assess the rehability and faimess of a systemof
:procedure, one must also consider the overall rate of error for all denials of benefits, Here
that overall rate is 12.2%. Moreover, about 75% of these reversels oceur at the reconsidera-
tion stage of the administrative process. Since the median period between a request for
reconsideration review and decision is only-two months, Brief for Amici AFL~CIO/Green,
App. 4a, the deprivstion is significantly less than that concomitant in.the lengthier delay
before an evidentiary. hearing. Netting out these reconsideration reversals, the overall

Q- versal rate falls t0-3.3%. See Supplemental and Reply Brief for the Petitioner 14.
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cases prior to the termination of disability benefits. The most visible
— burden would be the incremental cost resulting from the increased
‘number-of-hearings and-the-expense-of providing benefits to ineligible
recipients pending decision. No one can predict the extent of the in-
crease, but the fact that full benefits would continue until after such
hearings would assure the exhaustion in most cases of this attractive
option. Nor would the theoretical right of the Secretary to recover unde-
servéd benefits result, as a practical matter, in any substantial offset to
the added outlay of public funds. The parties submit widely varying
estimates of the probable additional financial cost. We only need say that
experience with the constitutionalizing of government procedures
suggests.that the ultimate additional cost in terms of money-and adminis- --
trative burden would not be insubstantial.
Financial cost alone is not a controlling weight in-determining whether
due process requires a particular procedural safeguard prior to some
~ administrative decision. But the Government’s interest, and hence that of
' the public, in conserving scarce fiscal and administrative resources, is a
factor-that must be weighed. At some point the benefit of an additional
safeguard to the individual affected by the administrative action and to
society in terms of increased assurance that the action is just, may be
outweighed by the cost. Significantly, the cost of protecting those whom
the preliminary administrative process has identified as likely to be found
undeserving may in the end come out of the pockets of the deserving -~
since resources available for any particular program of social welfare are
not unlimited. See Friendly, supra, at 1276, 1303.
But more is implicated in cases of this type than ad hoc weighing of
fiscal and administrative burdens against the interests of a particular
category of claimants. The ultimate balance involves a determination as
to when, under our constitutional system, judicial-type procedures must
be imposed upon administrative action to assure faimess. We reiterate
the wise.admonishment of Mr. Justice Frankfurter that differences in the
origin and function of administrative agencies “preclude wholesale trans-
plantation of the rules of procedure, trial, and review which have evolved
from the history and experience of the courts.” FCC v. Pottsville Broad-
casting Co., 306 U.S. 134, 143 (1940). The judicial model of an evidentiary
hearing is neither a required, nor even the most effective, method of
decisionmaking in all circumstances. The essence of due process is the
requirement that “a person in jeopardy of serious loss [be given] notice of
the case against him and opportunity to meet it.” Jjoint Anti-Facist
Refugee Committee v. McGruth, 341 U.S., at 171-172. (Frankfurter, J.,
concurring.) All-that is necessary is that the procedures be tailored, in
light of the decision to be made, to “the capacities and circumstances of
those who are to be heard.” Goldberg v. Kelly, supra, at 268~269 (footnote
omitted), to insure that they are given a meaningful opportunity to present
their case. In assessing what process is due in this case, substantial
weight must be given to the good-faith judgments of the individuals
charged by Congress with the administration of the social welfare system
that the procedures they have provided assure fair consideration of the
entitlement claims of individuals. See Arnett v. Kennedy, 416 U.S., at 202
‘WHITE, J., concurring and dissenting in part). This is especially so
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where; as here, the prescribed procedures not only provide the claimant
with an-effective process for asserting his claim prior to any administra-
tive action, but also assure a right to an evidentiary hearing, as well as to
‘subsequentjudicial review, before the-denial-of his-claim -becomes-final:
-Cf._.Boddie v. Connecticut, 401 U.S. 371, 378-(1971).

‘We conclude that an evidentiary hearing is not required prior to the
termination of disability benefits and that the present administrative
precedures fully comport with due process.

The judgment of the Court of Appeals is
- Reversed.

———

Services by Miner

SECTIONS 402(d) and 413(b) (30 U.S.C. 902(d) and 923(b))—
FEDERAL COAL MINE HEALTH AND SAFETY ACT OF 1969
AS AMENDED—CLAIM FOR BLACK LUNG BENEFITS—
SERVICES BY MINER AS “EMPLOYEE” PREREQUISITE FOR
ELIGIBILITY

20 CFR 410.110, 410.201; and 410.214 SSR 76-24c

Johnson v. Weinberger, U.S.D.C., S.D., West Virginia, Civil No. 73-268
(5/2/74)

Where claimant who worked-in a chemical plant as a crusher operator
preparing coal for chemical process, filed an application for benefits underthe
Federal Coal Mine Health and Safety Act of 1969. as amended, and was found
to have pneumoconiosis, held, he is not entitled to Black Lung benefits
because he was neither a coal miner nor an employee in a coal mine.

KnaPP, DisTRICT JUDGE:

This is-an action under Section 205(g) of the Social Security Act, 42
U.S.C.A. §405(g) and Section 413(b) of the Federal Coal Mine Health and
Safety Act of 1969, as amended, 30 U.S.C.A. §923(b), to review a final
decision of the Secretary of Health, Education and Welfare, which denied
plaintiff’s application for Black Lung benefits. This action is pending
upon motions for summary judgment filed by both plaintiff and defendant
pursuant to Rule 56(b), Federal Rules of Civil Procedure.

Plaintiff herein filed an application for benefits under the Federal Coal

Mine Health and Safety-Act.of 1969 on April 1, 1971, alleging inability to
work because of pneumoconiosis. On April 25, 1973, the Administrative
Law Judge held that plaintiff was not entitled to benefits because he did
not meet the definition “coal miner” as required by the Act. The Appeals
Council affirmed the findings-of the Hearing Examiner in a letter dated
July 20, 1973. The plaintiff filed this action on September 13, 1973,
seeking a review and reversal of the aforesaid decision.

The sole question-before the Court for determination of this action.is
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whether the Secretary’s decision is supported by substantial evidence.
That decision was based upon the Secretary’s conclusion- that plaintiff,
whilefound to have the ailment complained of,.was not entitled to black

‘lung-benefits-because-he-never-had-an-employer-employee-relationship-

with any coal mine owner or operator and never was a coal miner in any of
the nation’s coal mines. Accordingly, it was the Secretary’s decision that
his pneumoconiosis did rot arise out of coal mine employment. It is
plaintiff’s contention that the statute for black lung benefits is a remedial
statute and therefore claimant is entitled to a liberal interpretation-of the

facts and the law.

Plaintiff worked for the Barium Reduction Corporation, a chemical
plant which used coal mixed with other ores to produce its products. He
was.a member of the United Mine Workers Union, known as District 50.
The chemical plant owned its own coal mine and the coal was mixed-and
shipped to-the plant in South Charleston where plaintiff was employed.
There, it was dried and pulverized to mix with other ores and then fed-into
the plant. Plaintiff operated a crusher which fed the pulverized coal into'a
conveyor belt that carried the coal through an underground tunnel into
the plant.

In determining whether plaintiff’s employment, as hereinbefore de-
scribed, comes within the coverage of the Black Lung Act, an interpreta-
tion of the following provisions is necessary: -

20.CFR §410.201 Conditions of entitlement; miner.

An individual is entitled to benefits if such individual:

(a) Is a miner (see §410.110(); and

(b) Is totally disabled due to pneumoconiosis (see Subpart D of this part);
and

(c) Has filed a claim for-benefits-in accordance with the provisions of
§8410.220-410.234.

20 CFR §410.110 General definitions and use of terms.
For purposes of this part, except wherc the context clearly indicates other-
wise,-the following definitions apply:
x K % x

(h) “Coal mine” means an area of land and all structures, facilitics,
machincry, tools, cquipment. shafts, slopes, tunnels, excavations, and other
property, real or personal, placed upon, under, or shove the surface of such
land by any person, used in, or to be used in, or resulting from, the work of
extracting in such area bituminous coal, lignite, or anthracite from its natural
deposits in the carth by any means or method, and the work of preparing the
coal so extracted, and includes custom coal preparation facilities. (Emphasis
supplied)

x % % %

) “*Miner” or “coal miner” mcans any individual who is working or has
worked as an cmployee in a coal minc, performing functions in extracting the
coal or preparing the coal so cxtracted.

% % % %X

20 CFR §410.214 “Total disability” defined.

(a) A miner shall be considercd totally disabled duc to pneumonoconiosis if:

(1) His pneumoconiosis prevents him from engaging in gainful work in the
immediatc area of his residence requiring the skills and abilitics comparable
to those of any work in a minc or mincs in which he previously engaged with
some regularity and over a substantial period of time (that is, “comparable
and gainful work™; sec §§410.424-410.426) and

(2) His impairment can be expected to rcsult in death, or has lasted or can

be cxpected to last for a continuous period of not lcss than 12 months.
x A K %
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The Court having reviewed the evidence, concludes the Secretary’s
decision is supported by substantial evidence. Plaintiff’s respriatory ail-
ment was caused by his exposure to silicon-dioxide while working at a
chemical plant where coal dust was a factor in processing. This work was
separate and apart from actual coal mine work. While the chemical plant
may ownscoal mines, plaintiff never went into any of these mines. As
hereinbefore noted, he worked as a crusher operator at the chemical
plant shovelling both ore and coal into a crusher, crushing it and then
sending it over a convéyor into.the mill. He also unloaded three or so
carloads of bug dust ccal a week which was brought into-the plant in the
‘Virginia Railroad cars. He had this employment for approximately 30
years.

While there is ro question that plaintiff worked in an atmosphere which
was filled with-coal dust, the work l.e performed was not the preparation
of coal, as contemplated by the-applicable law and-regulations. “Prepara-
tion of coal” relates to the preparation of coal brought out of the mine
prior to-its shipment and use in related commercial facilities. In the
instant case, plaintiff did-not prepare-coal after extraction from the mine
in order to ship it to a commercial use. He was, in fact, the employee-of a
commercial user. His job was preparation of the coal for pecullar use of
‘his employer, Barium Reduction Corporauon

In any event, one of the requirements in addition to performing work of
‘preparation.of extracted coal was that the individual'claiming black lung
benefits be an employee of ! a coal mine. 30 USC §902(d); 20 CER
§410.110G). Barium Reduction Corporatioun, plaintiff’s empioyer, is a
-plant which produces chemicals. It is not under the broadest interpreta-
tion of -the word a coal mine. Accordingly, while the Court sympathizes
with plaintiff, it does not believe that plaintiff has demonstrated himself
to be an employee covered by the Black Lung Benefits-Act of 1972, Itis
for the-Congress to establish the limits of coverage and-te correct any
existing inequities in the Act.

Inasmuch-as there is substantial evidence to support the decision of the
Secretary, his decision must be upheld. Wells v. Gardner, 377 F.2d 533
(4th Cir. 1967).

In -aceordance with the foregomg, it is hereby ORDERED" and” AD-
JUDGED that defendant’s motion for summary judgment be and the same
is nereby granted

All matters in this case in this-court being concluded, the action shall
be dismissed and retired from the docket.

Let the Clerk mail certified copies of this Memorandum Order to all
counsel of record.




98 Disability

Definition of Miner

SECTION 402(d) (30 USC 902(d)—BLACK LUNG BENEFITS—
DEFINITION OF MINER—OWNER OF CLOSE CORPORATION

20 CFR 410.110/h), ), and (m) SSR 76-25a

An individual claiming black lung benefits-had formed a close corporation
which engaged-in the general business-of coal mining.-He_was the principal
stockholder of the corporation and performed services for it in all capacities
from president to laborér in the mines. HELD, since the sole stockholder of a
close-corporation may-be considered to be an employee of the corporation,
services which the claimant-performed for the subject corporation established
that he was an employee of such corporation and therefore a “‘miner” within
the meaning of section 402(d) of the Federal Coal Mine Health and Safety Act
of 1969, as amended.

The general issue before the Appeals Council is=whether the claimant

is entitledto black lung benefits. The specific issue is whether he is a

“miner” as defined in section 402(d) of the Federal Coal Mine Health and
Safety-Act: )f 1969, es amended.
The claimant filed an application for black lung benefits on February

16, 197¢. That-claim-has-been heretofore denied.on the basis that the

claimantis not-a “miner” within the meaning of section 402(d) of the-Act,
as amended, since all of his work in-coal mines has been performed as a
self-employed-individual rather than as an “employee”.

Section 402(c) of the Federal Coal Mine Health and Safety Act of 1969,
as amended, provides that the term “miner” means-any individual who is
or was.employed in a coal_mine. )

Section 410.110 of Social Security Administration Regulations No. 10
provides definitions of terms used in the Act:

Subsection (h) provides, in pertinent paft, that the term “‘coal mine”” means
an area of land-used for the extraction of bituminous coal, lignite, or anthra-
cite from its natural dcposits in the earth and the work of preparing the coal so
extracted.

Subsection (m) provides that the term “employce’ means an individual in a
legal-relationship (between the person for whom he performs services and
himself) of employer and employee under the usual common-law. rules. Sec-
tions (1) and (2) of subsection (m) provide as follows:

“(1) Generally, such relationship-exists-when the pcrson for whom ser-
vices are performed has the right to control and-direct the individual who
performs the services, not only as to the result to be accomplished by the
work but also as to the means by which that result is accomplished; that is,
an employee is subject to the will and control of the employer not only as to
what shall be done but how it is done. In this connection, it is not necessary
that the employer actually direct or control the manner in which the ser-

1 The actual language of the statute and regulation is ‘cmployee in a coal mine’ (emphasis
added). Thus, the Administration requires that a claimant be an employec and work in a
coal mine, but does not requirc that hic be an employcc of a-coal minc operator. Further,
since the law, as amended, extcnds coverage to mincrs of surface and strip coal mining
operations (in addition to miners who work on, at or below the surface of underground coal
mines);*he preposition “in” also includes employces who work at ¢z on the surfacc of coal
mines. (Editor’s note.)
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vices are performed; it is sufficient if he has the right to do so. The right to
discharge is also an important factor indicating that the person possessing
that right is an employer. Other factors characteristic of an employer, but
- _not-necessarily-present-in- every-case,-are-the-fumishing of-tools.and. the
funishiing of a place to work to the individual who performs the services. In
general, if_an individual is subject to the control or direction of another
merely as-to the result*to be accomplished by the work and not as to the
means and methods for accomplishing the result, he is an independent
contractor.-An individual performing services as an independent contractor
is not.as to such services an employee under the usual common-law rules.
(2) Whether the relationship of emplayer and employee exists under the
‘usual common-law-rules will in-doubtful cases be determined upon an
examination of the particular facts of each case.”

According to the claimant’s testimony, he first became connected with
the coal mining industry in 1945 hauling coal for various firms as a-
self-employed truck driver. On March 20, 1951, the record shows that he
formed- a-corporation, known as The XYZ Trucking Company, whose

principal business activity was hauling coal. In addition; he performed

these same services- for the ABC Coal Company during the first six
months of 1952. An itemized statement of earnings reported to his social
security record indicates-that the-ABC-Coal Company reported wages to
that record-in the first.two quarters of 1952 and that The XYZ Trucking
Company rcported earnings to his record on a regular basis from 1953
through 1962 and again in the last quarter of 1970.

With_respect tc-the above-employers, the Appeals Council'is of the
opinion and so finds that the claimant’s services in their employ did not
constitute those of a “miner” within the meaning of section 402(d) of the
Act, as amended. Section 410.110() of the Social Security Regulations
No. 10 provides that the term “miner” means an individual- who is
working or has worked as an employee in a-coal mine, performing func-

‘tions in extracting’the coal or preparing the coal so extracted. Insomuch

as-the claimant’s services for The XYZ Trucking Company and the ABC
Coal Company consisted of hauling coal after its extraction and prepara-
tion, such services would not qualify him as a “miner” within the mean-
ing of the sbove cited section.

The record shows that on July 24, 1958, the claimant formed a corpora-
tion known as RST Coal Company, of which he was the principal stock-
holder. According to the Certificate of Incorporation, that corporation
was formed in part, for the following reasons:

“To purchase, lease or otherwise acquire, own and fiold coal lands, land, real
estate, minerals, timber and timber lands in the State and elsewhere; to open,
operate-and have coal mines and to mine coal by any method or means
including deep mining, strip mining and auger mining in the State and
elsewhere, and_dispose of the products of such mines and such mining
operations either at wholesale or retail and to conduct and carry on the general
-business of coal mining by any method or means and to do any and all things
pertinent thereto, including the right to mine coal and operate coal mines for
persons, firms and corporations* * **’

The cluimant testified that RST Coal Company was engaged in strip
mining operation.

1t is permissible to find, under the usual common-law rules, that the
owner of a close corporation is an ‘employee.” The corporation-has the
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legal status of a person. 1. Fletcher Cyc Corp (Perm. Ed.) §7. Generally,
the corporation is considered the employer, not its stockholders. Ibid,
§814,25. The corporation is-an entity distinct from its members_even if
“only- one person owns the entire capital stock. A sole owner and his
corporation are distinct and separate legal entities and must be so
treated. Ibid, §25,1. Thus, a sole stockholder employed by the corpora-
tion would be-controlled and directed by the corporate person, not him-
self. Even if a person is the sole owner of a-corporation, he may occupy a
dual capacity as:an executive officer and an employee of the company. 2.
FletcherCyc Corp (Perm Ed) §266. For purposes of workmen’s compensa-
tion acts, stockholders, directors and officers of corporations are -not
precluded from being considered employees of the company-if otherwise
serving in an employee capacity. Ibid..§266.1 Thus, assuming State law
requirements-have been adhered to with respect to corporate structure
 and operating -procedures (i.e., a bona-fide corporation exists) and -an
otherwise bona-fide employment relationship under the common-law
rules-exists-between the-individual and the-corporation, a sole stockhol:
der may be considered an ‘employee’ for purposes of the Act and regula-
-tions;’

In-the instant case, the claimant testified that he worked in every
capacity for_the RST Coal Company, from president of the corporation to-
-the lowest labor-job of'excavating coal. He testified that, whenever there
was-physical-work to be performed, he worked alongside of the employee
he hired, and that he ger.erally performed office work only at night-and on
weekends. Accordingly, since the record shows-that RST Coal Company
was a bona-fide corporation and was operated-as-such by the claimant,
the Appeals Council is of the opinion and so finds that a bona-fide
employment relationship under common-law rules-existed between the
claimant and the RST Coal Company; and, therefore, that the:services
performed by the claimant in the employ of that corporation constituted
those of a “miner” within the meaning of section 402(d) 6f the Act, as
amended: The record shows that RST Coal Company reported wages to
the claimant’s social security earnings record continuously from October
1, 1958 through December 31, 1961. This employment constitutes-3.25
years of coal mine employment by the claimant. _

It is_the decision of the-Appeals Council that the claimant is a “miner”
within the meaning of section 402(d) of the Federal Coal Mine Health and
Safety Act of 1969, as amended.

Employment in Coke Yard

SECTION 411 (30 U.S.C. 921)~FEDERAL COAL MINE HEALTH AND
SAFETY ACT OF 1969—BLACK LUNG BENEFITS—EMPLOYMENT
IN.A COKE YARD NOT APPURTENANT TO A COAL MINE

20 CFR 410.110, 410.416 and 410,490 SSR 76-37c
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Small vs. Weinberger, US.D.C., W.D. Pa., Civ. No. 75-101 (8/25/75)

Where claimant’s entitlement to black lung benefits depended on whether his
employment-in. coke-yards-some- distance- from-the-actual-coal-mine constituted
employment “in the Nation’s Coal Mines”, keld, Regulations No. 10, section
410.110, 20 C.F.R. §410.110 defines “coal mine” as the land, structures and
machinery used in extraction and preparation-of coal, and since the-coke yards
in which claimant was employed did not involve extraction of coal and did not
include coal preparation facilitics appurtenant to the actual cosl- mine, claimant
was not employed in the Nation’s Coal Mines.

SNYDER, District Judge:

Plaintif’s complaint was filed on January 21, 1975, and constitutes an
appeal from the decision. of the Secretary of the United States Department
of Health, Education and Welfare, holding that plaintiff was not entitled
to black lung benefits under the Federal Coal Mine Health and Safety Act,
30 U.S.C. Section 921 Oral argument was set for May 9, 1975, but was
canceled upon motion of counsel for the defendant, consented to by counsel
for plaintiff. :

The review of the record in the present action is somewhat difficult
because the administrative law judge failed to make any findings on whether
plaintiff has pneumoconiosis and, if so, whether he is totally disabled by
pneumoconiosis. The findings were:

1. The evidence of record does not establish ten years of coal mine

employment.

2. The claimant has failed to show that pneumoconiosis, if any, arose

out-of coal mine employment.

Since the defendant’s brief admits that the results of two pulmonary function
studies, on July 19, 1972 and January 29, 1973 meet the criteria established
under the interim adjudicatory rules for a presumption of total disability
due to pneumoconiosis,' and since the administrative law -judge did not
find that plaintiff was not totally disabled due to pneumoconiosis, it must
he gesumed that plaintiff is totally disabled due to pneumoconiosis, and the
oaly question is whether there is substantial evidence to support the-Secre-
tary’s findings that plaintiff did not establish the ten years of coal mine
employment which would entitle him to the presumption, and that plaintiff’s
pneumoconiosis did not arise out of his coal mine employment.

The first relevant regulation is contained in the interim adjudicatory

rules, 20 C.F.R. Section 410.490(b) (3):

(3) With respect to a miner who meets the medical requirements in sub.
paragraph (i) (ii) of this paragraph [which plaintiff does], he will be presumed
1o be totally disabled due to pneumoconiosis arising out of coal mine employ.
ment . . . if he has at least 10 years of the requisite coal mine employment.
[emphasis added]

The regulations further provide, 20 C.F.R.:
Section 410.416 Determining origin of penumoconiosis, including statutory pre-
sumption, s
(a) Tf a miner was employed for 10 or more years in the Nation’s coal mines,
and is suffering or suffered from penumoconiosis, it will be presumed, in the
absence of persuusive evidence to the contrary, that the pneumoconiosis arose
out of such employment.*

(b) In-any other case, a miner who is suffering or suffered from pneumocon.

X 120 C.F.R. Section 410.490(b) (1) (i).
LS
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josis, must submit the evidence necessary to establish that the pneumoconiosis
arose out of employment in the Nation’s coal mines. (See §§410.110 {h), (i),
3), k), (1), and (m).

The other relevant regulations are the following:
20 C.F.R. Section 410.110

* * *

‘(h) ‘Coal mine’ means an area of land and all structures, facilities, ma.
chinery, tools, equipment, shafts, slopes, tunnels, excavations, and other nrop-
erty, real or personal, placed upon, under, or above the surface-of suck land
by -any person, used in, orto be uséd-in, or resulting from, the work of ex-
tracting-in -such area bitumirous coal, lignite, or anthracite from its natural
deposits in"the earth by-any means-or method, and the work of preparing the
coal so extracted, and includes custom coal preparation facilities.

(i) ‘Underground coal mine’ means a coal-mine in which the earth and other
materials whlch lie above the natural deposit of coal (0verhurden) -is not
removed -in mining. In-addition 1o fhe natural deposits of-coal in the-earth,
the underground mine includes all land, buildings and equipment appurtenant
thereto.

() ‘Miner’ or coa. miner’ means any individual who is worlung or has worked
as an- employee in a coal mine, performing functions in extracting the coal
or preparing the ccal so extracted. (emphasis added)

While plaintiff’s- testimony durmg the hearing was somewhat vague, he
. testified that he had worked at various different mines-as an underground
coal mine - operat(m for about 3%% to 4, or 5 to 5% years; ‘that he had
worked at various different non mining jobs, such as casting iron, from
1937 until 1948; and that he had-worked in various coke yards from 1925
to 1928 and from 1948 until 1951. He then worked at odd jobs unrelated
to mining, such as-construction labor, from 1951 to 1971, when he retired.
Plaintiff asserts that his employment in the coke yards should be con-
sidered employment “in the Nation’s coal mines” to qualify him for the
presumptions contained in 30 US.C. Section 921(¢)(1); 20 C.F.R.
410.456(a) ; and 20 C.F.R. 410.490(b) (1) (ii). Defendant asserts that plain.
tiff's work in the coke operation is not coal mine employment within the
meaning of the Act since it does not involve the- “extraction or processing
of -coal.” Neither party-cites any-cases-and plaintiff-cites-only subdivisions
(h), (i), and (j) of 20'C.F.R. Section 410.110. While it appears clear that
plaintiff’s work in the coke yard did not involve the “extraction” of coal, it
is not clear whether it would be included under “custom coal preparation
facilities,” as mentioned in subdivision (h). While this phrase does not
appear to have been explained, subdivisions (h) and (i) appear intended
to include only the land, buildings, and equipment appurtenant to the
actual -coal mine. During the: hearmg -plaintiff testified that the coal was
hauled some distance from the mines to the coke yards. When he worked
at one coke yard the coal was hauled from 10 or 12 ‘miles away. When
he was working at another coke yard the coal was hauled from different
places. Therefore, plaintiff’s employment -in the coke yards was a step re-
moved from the actual mining operations. Since Congress has not clearly
included employment in coke yards as satisfying the requirement for coal
mine employment, it does not appear that plaintiff is entitled to the presump-
tions available to miners with 10 years of coal mine employment. Further,

? This regulation follows the requirements of the Act, 30 U.S.C. Section 921(c) {(1).
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since plaintiff’ asserts only that he is entitled to the presumptions and does
ot assert that he has established by other evidence that his pneumoconiosis

~ arose out of employment in the MNation’s coal mines, defendant’s Motion

for Summary-Judgment is grantee -and the decision of the Secretary, denying
plaintiff black lung benefits, is affinned.

Conditions of Entitlement

SECTIONS 412(a)(5)- (30-U.S.C.-922(a) (5)) —FEDERAL COAL MINE
HEALTH AND SAFETY ACT of 1969, AS AMENDED—BLACK LUNG
BENEFITS—CONDITIONS OF ENTITLEMENT—PARENT’S BENEFITS

20 CFR-410.214, 410.380, and 410.395(h) SSR 76-38¢

Emelett v. Weinberger, U.S.D.C., M.D. Pa., No. 74-801 (2/27/76)

At the time of his death-due-to pneumoconiosis, a miner was survived by a
parent who was living in a household” with- himfor one year precéding- his
death, He was not survived by a-widow or children. Although tlie parent re-
ceived most of her support from the miner, she was not totally dependent upon-
him. Held, the surviving parent is not entitled to benefits because she must
Bave been-wholly dependent on the miner for her support in accordance with
section 412(a) (5) of the Federal Coal Mine Health and Safety Act of 1969,
as amended.

NEaLon, U.S. District Judge:

The record in this action has been reviewed, pursuant to 42 U.S.C.A.
§ 405(g), to determine whether there is substantial evidence to support the
Secrctary’s decision ,denying plaintiff's claim as the-dependent mother of a
miner for “black lung” benefits pursuant to the Federal Coal Mine Health
and Safety Act of 1969, as amended, 30 U.S.C.A. § 901, et seq.

Thie miner, Bernard Emelett, died in 1968, at-age-55. (TR. 20, 51). The
Secretary-does not dispute that plaintiff was the raother of the insured, that
she was living in a household with-him for one year immediately preceding
his death, that the miner was not survived by a widow or children, and that

his death was due to pneumoconiosis (Def. Br., p. 7). The only issue is ~

whether the plaintiff was totally dependent on the miner for her support
during- the-one year period preceding-his death.

The- record indicates that in the 12 month period prior to the miner'’s
death, the plaintiff and the deceased miner lived in a home owned by
plamnﬁ that the miner had-Social Security, State Workmen’s Compensation
and bank account interest income totalling $2,550.60 during that period;
that plaintiff had Social Security and bank account interest income of
$708.00 during that same period; and that-these funds, totalling $3,258.60,
were pooled for their mutual support. (TR. 87).

Plaintiff testified that the miner always turned over his entire pay, and
or his entire benefits;to plaintiff and she would disburse these funds
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for:their -support. (TR. 21-22; 31-32). Plaintiff does not dispute that she
“used her own income for their mutual support. Indeed, the record indicates
* that plaintiff owned the house in ‘which she and the miner resided during
the-12-months prior to the’miner’s death (TR. 27, 81) ; that of the income
she and -her son received during that period, none was saved (TR. 81-82);
and in her application, plaintiff admitted that she was “receiving over one
half of my support from him but not all” (TR. 39). Instead, plaintiff
‘argues that the “black lung” act should be liberally construed in favor of
including under its coverage someone like plaintiff whose own-income would-
‘be insufficient to maintain her. Plaintiff azgues that the Secretary’s-interpre-
tation of the Act, i:e., requiring a showing of “total dependency,” would
preclude one from receiving benefits where one received even an-insignificant
contribution of support-from a person-other than the miner. Plaintiff admits
‘that:she-has no authority to support her contentions. (Pl. Br., pp.-4<5).
The provision -permitting parents to qualify for benefits was added to the
Act-by-the 1972 amendments. Tke Senate bill leading to the amendments-
permitted dependent parents, if there was-no surviving widow or child, or
dependent brothers and sisters, if there was no-surviving dependent parent,
to sueteed to-& miner’s benefits provided that.the.parent, brothers or sisters;
received at least-one half of their support from the miner for at least a one
year. period prior to his death. The House bill contained no eligibility
provisions for such persons. The House receded “with an amendment that
-provided that in order to qualify for benefits, parents, brothers and sisters
must have been wholly dependent on the miner, and must have resided in
the miner’s household for one year prior to the miner’s death.” (Emphasis
supplied). Conference Report 92-1048, U.S: Code Cong. & Adm. News, 92nd
Cong., 2nd Session, 1972, p. 2338. The amendment, as enacted, defined- “de-
pendency” as meaning a total dipendency of the parent, brother or sister.
30 U.S.C.A. §922(a) (5) (2). The regulations-follow this mandate. Social
Security Regulations §§ 410.214, 410.380 and 410.395(h), 20 CFR. Since
the-record establishes that-plaintiff was not “wholly” or “totally” dependent
on the miner during the period in uestion, the Secretary’s decision is.
supported by substantial evidence.

Accidental Death of Miner

SECTION 401 and 402(f)- (30 U.S.C. 901 and 902(f) )—BLACK LUNG
BENEFITS—DEATH OF MINER DUE TO ACCIDENT—MINER REGU-
LARLY AND GAINFULLY EMPLOYED

20 CFR 410.210, 410.414(b), 410.418, and 410.462 SSR ‘16-36¢

Felthager v. Weinberger, USCA, 10th Cir., No. 75-1183 (2/6/76)

The miner worked for- over 44 years in underground coal mines. At the time
of his' death-in 1965,-he was employed in a supervisory capacity as an assistant
foreman in a coal mine, a position which he had neld for 15 years. His death

Q occurred when, exhausted from shortness of-breath, he sat down on the shutile
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car tracks and was run over by a shuttle -car. His widow applied for black
lung benefits under 30 U.S.C. §901 et seq., claiming that the miner was totally
disabled due o pneumoconiosis at the time of his death. Held, the fact of em-
ployment at the time of death does not preclude a finding-of total disability,
if, for example, the employmnent is sporadie or “make.work”: However, since
here the miner, at the time of his death, was performing his usual supervisory
work and such work -was of a substantial nature, the evidence is-sufficient to
support a finding by the-Secreiary that the miner was not totally disabled due to
pneumoconiosis.

HivL, Circuit Judge:

This is another of sthe many recent cases in which the survivor of a
deceased coal miner has sought judicial review of the denial of “Black
Tung Benefits” provided in 30 U.S.C. § 901 et seq. Appellant, Marie L.
Felthager, is the widow of J6seph Felthager who died in 1965 after working
over 44 years in underground“coal mines. A hearing betore an administra
tive law judge resulted in a determiration that appellant was entitled to
benefits. Ou its own motion, -the Appeals Council of the Social Security
Administration reviewed the claim and denied benefts. This became the
decision of the Secretary and appellant properly sought judicial review
under 42-U.S.C. § 405(g). The district court found the Secretary’s decision
was supported by substantial evidence and granted summary judgment in
favor of appellee.

Appellant meets all the personal eligibility requirements for a widow
seeking benefits as'stated in 20 CF.R. § 410.210. The issues in this appeal
concern whether she has proved the additional requirement that the deceased
miner either (a) died of pneumoconiosis (black lung) or (b) was totally
disabled due to pneumoconiosis at the time of his death. Benefits were
denied on the grounds she had proved neither alternative. If the Secretary’s
decision is supported by substantial evidence, we must affirm the judgment.
42 US.C. § 405(g) ; Richardson v. Perales, 402 U.S. 389 (1971).

Proving death or total disability due to pneumoconiesis is not rasy. To
aid claimants with their difficult burden of proof, several presumptions
have been included in the statutes and regulations. In this case, however, we
are primarily concerned with only cne of these presumptions. Appellant
could not produce the medical evidence necessary to raise any of the-pre-
sumptions contained in 20 C.F.R. §§ 410.418, 410.458, and 410.490. Neither
could she establish the presumption of death due to pneumoconiosis under
20 CF.R. §410462 because the miner’s death was not “medicahy

ascribed” to a chronic lung disease.! If appellant is to prevail it must be
under the standards of 20 C.F.R. § 410414 or § 410.454.

Section 410.414(b) provides:

(1) Even though the existence of pneitmoconiosis is not cstablished as provided
in parsgraph (a) of this section [x-ray, biopsy or autopsyl, if other evidence

! Appellant argues the deceased's respirable discase should-be considered the “proxi-
mtie cause” of the deceased’s accidental death, We do not believe § 410.462 allows
speculation in problems of remote causation. When respirable disease is not an_imme.
diate cause of deatl, a claimant must cstablish an entitlement to benefits upder alterna.
tive provisions of the regulations. See Farmer v. Weinberger, 519 F.2d 627 (6th Cir.
315).
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demonstrates the existence of a.totally disabling chronic respiratory or pulmonary
impairment . ... , it mnay -be presumed, in the absence of evidence to the.con.
trary ..., that a miner is totally disabied due to pneumoconiosis at the time of
his death. « -

Section: 410.454(b) raises the same presumption relative to finding the
miner’s death was due to pneumoconiosis.* Both sections provide the pre-
sumption “may be rebutted only if it is established that the miner did not
‘have -pneumoconiosis.”
T : Secretary found the evidence established that the deceased did not
have-pheumoconiosis-and that he did not have any totally disabling respira-
tory impairment: We doubt whether there is substantial evidence establishing
that- the deceased did not have pneumoconiosis. However, we must affirm
the-judgment on the basis of the evidence of total disability. Because appel-
lant has:not shown-the deceased was totally disabled due to chronic respira-
tery impairment, the presumption that the impairment was pneumoconiosis
does not arise. ..
Appellant’s husband died-on" July 28, 1965, one-day-before-his-sixty-first Sm s
~_ birthday, While working at his job as an assistant foreman at the Allen
Mine in Weston, Colorado, the deceased became so exhausted from short- -

ness of breath that he had to sit down. He sat on the shuttle car tracks
and was run over by the car."He died  a few hours later. The death cer- ~ —
tificate-listed the immediate cause of death-as a compound fracture of the-
left leg, fractured-pelvis, and pulmonary edema.

There is no doubt the deceased miner suffered from severe respiratory
impairment, beginning about 15 years before his death and growing con-
tinuously worse, especially during the last five years of his life. There was
evidence from the deceased’s wife and 12 of his co-workers that he suffered-
extreme breathing difficulties and coughed a lot; occasionally he would
cough up phlegm-with-black streaks in it. Four doctors who had examined
the deceased during-his life had all concluded he had severe respiratory
impairment which was possibly black lung of pneumoconiosis. One of them
stated the deceased had black lung “without question.”

The evidence the deceased did not have pneumoconiosis came from two
doctors who examined an apparently inconclusive autopsy and found “there
is no anatomic evidence of blacklung.” One of them added “From this infor-
mation, this patient did not have ‘black lung’ disease” (emphasis added).
Neither doctor for the Secretary based his opinion on actual examination
of the deceased. As we stated before, we do not decide the issue, but we
doubt whether this could be considered substantial evidence establishing the
nonexistence of pneumoconiosis. See Martin v. Secretary of Department of
Health, Education & Welfare, 402 F.2d 905 (4th Cir. 1974); Landess v.
Weinberger, 490 F.2d 1187 (8th Cir. 1974).

Concerning the issue of total disability, the evidence shows the deceased
continued to work as an assistant mine foreman until his death. He had
held the same position for 15 years, but had previously done all types of
mine work. Although his duties consisted primarily of walking around the-

2The presumption applies when the miner has been employed in the Nation’s under-
ground coal mines for 15 or more years, 20 C.F.R. 8 410.414(b) (3) and 410.454(b) (3).
That-is not in issue in this case since it is undisputed the deceased miner had worked

in coal mines at least 44 years. |
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mine supervising other miners, he could do that only with great difficulty.
He could not walk from one work site to another to check on the crews
without stopping to rest and catch his breath. On one occasion he collapsed
in the mine because he could not get his breath. On another occasion he
passed out while attempting-to mow his lawn. He had been advised by his
doctor and his family to quit working in the mines. In spite of this, he
kept working regularly because of financial need and because of his desire
to reap full retirement benefits by working until the usual retirement age.
At the time of his death there were no Social Security benefits for black lung
disability.

Whether this evidence establishes total disability must be determined
under the definition contained in 30 U.S.C. § 902(f).

The term “total disability” has the meaning given it by regulations of
the Secretary of Health, Education, and Welfare, except that such regula-
tions shall provide that @ miner shall be considered totally disabled when
pneumoconiosis prevents him from engaging in gainful employment re-
quiring the skills and abilities comparable to those of any employment in a

mine or mines in which he previously engaged with some regularity. and.

over a substantial period of time . . . . (emphasis added).
The Secretary’s regulations in 20'C.F.R. § 410.412(b) are in substantially

" identical terms.

E

Appellant would phrase the issue before us as follows: Can a miner be
“totally disabled due to pneumoconiosis” as defined in the Act and regula-
tions if he was employed in the mines at the time of his death? Appellant’s
question must be answered affirmatively, but that does not mean she is
entitled to benefits on the hasis of the evidence in this case. Under the
statutory definition, the mere fact of employment does not preclude a finding
of total disability. The circumstances of the employment may be consistent
with a finding of total disability. Social Security Ruling 73-36 stated that a
miner could be totally disabled and still be employed if the employment was
characterized by “sporadic work, poor performance and marginal earnings.”
Ruling 73-36 has been followed in subsequent cases. E.g., Farmer v. Wein-
berger, 519 F.2d 627 (6th Cir. 1975) ; Tibbs v. Weinberger, 401 F. Supp.
1139 (E.D. Ky. 1975). In additio::, other cases have recognized a miner
may have been employed and yet totally disabled due to pneumoconiosis
if his job was a “make-work” position. Lawson v. Weinberger, 401 F. Supp.
403 (W.D. Va. 1975) ; Rowe v. Weinberger, 400 F. Supp. 981 (W.D. v;.
1975). In such circumstances a miner may have been given a job through
the courtesy of the management even though he was no longer able to do
work comparable to his usual mine employment.

Some cases similar to the one at bar have been-remanded with directions
for the admiristrative law judge to determine what the decedent’s work
performance actually was. Corridoni v. Weinberger, 402 F. Supp. 983 (M.D.
Pa. 1975) ; Rowe v. Weinberger, supra; Dellosa v. Weinberger, 386 F. Supp.
1122 (E.D. Pa. 1974). In these cases the court found inadequate investi.
gation and consideration by the administrative law judge of the circum.
stances of the deceased’s employment. Appellant has not argued, however,
that the factual inquiry was inadequate in this case, or that her late hus-
band’s employment would in fact satisfy either condition in which a miner
@~ be employed and yet be totally disabled Tit(‘)lpneumoconiosis. Nothing
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in the evidence or the argument warrants an assumption on our part that
~-appellant:could show -an entitlement to benefits under the above standards
‘if we did remand.®

Appellant argues that by analogy to the facts in cases such as Tibbs and
Dellosa, supra, this case should be reversed because her husband was dis-
-abled by respiratory impairment to a greater extent thap the deceased
_miner-in-either Tibbs or Dellosa. He tertainly could not do the physical
labor he -had:done in past years. Unlike the miners in Tibbs and Dellosa,
however, Mr. Felthager was.an assistant foreman. Under the Act and our
L traditional concepts, disability is a subjective and individual condition.
An impairment -that means total -disability for one person may not mean
total disability for another. The regulations specifically provide -for the
consideration-of -age, education, and -experience in determining total disa-
bility: 20-C.F-R. § 410.426. The facts in Lawson v. Weinberger, supra, are
nearly identical to-the present case. On this issue the court stated:

There is no evidence of record to suggest-that Mr. Lawson's-last position-of
general mine foreman was of a “make-shift” variety. For almost-a decade-prior
e 5= higmdeath;~Mrr-Lawson~was~employed=~in—a~supervisory-capacity: == ~It—
o appears that Mr. Lawson held the position of general mine- foreman-because
<o . -of his obvious qualifications and-skills. The fact that the deceased may not
; -have-been physically capable of doing manual labor docs-not alter the circum:

stance that-his *“usual work”was a'supervisor. (401 F. Suppx at 405):

We ‘believe this statement applies equally to Mr. Felthager.

Finally, appellant argues it is contrary to legislative intent to deny,
survivor’s-benefits when the deceased was totally disabied for. all practical
purposes, ‘but through inordinate effort continued to work because of:
aconomic compulsion amounting to duress. She cites statements.'to this:
general effect made- by congressmen during the hearings on the 1972'
amer:dments to the Act. She also cites congressiorzl-statements, made-since
‘the -amendments Decame effective, which indicatc some congressmen’s dis-
pleasure with the Secretary’s harshness-in administering the Act.

The 1972 amendments were clearly intended -to make it easier for claim- ~

ants to obtain benefits. Congress was concerned because benefits were being
denied in over 50.percent of all claims and in 72 percent of the claims in
some states. 1972 U.S. Code-Cong. & Admin. News 2307. However, when
the-amendments came to conference, it appears the House feared the Senate
Bill’s definition of total disability was oo liberal. The final word on the
subject of legislative intent s contained in the Conference Committee Report.
On this issue it states:

The House reccded on the understanding that under the Senate language it is
not intended_that a mincr be found to be totally disabled if he is in fact en-
gaging in substantial work involving skills and- abilities closcly comparable to
those of any mine employment in which he previously cngaged with some regu-

*Tn cases similar to the present one, where “make-shift” or “sporadic” work was-not
a factor, the Secretary’s finding that the deccased was not totally disabled has uni.
formly been upheld. See Farmer v. Weinberger, 519 F.2d 627 (6th Cir. 1975) ; Lawson v.
Weinberger,-401 F. Supp. 403 (W.L\ Va. 1975) ; Cox v. Weinberger, 389 F. Supp..268
(ED. Tenn. 1975); Rainey v. Weinberger, 388 F. Supp. 1277 (E.D. Tenn. 1975);
England v. Weinberger, 387 F. Supp. (S.D. W. Va. 1974) ; Statzer v. Weinberger, 383

O 7 Supp.1258 (ED.Ky. 1974). *
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larity and over a substantial period of time ... ."

1672 U.S..Code Cong. & Admin. News 2339. Based on language of 30 US.C._
§ 902(f) and this statement of legislative intent, we cannot say it is contrary
to the intent of Congress-to deny -benefits when the evidence shows the
deceased‘was effectively performing his-usual work at the time of his death.
‘Farmer v. Weinberger, supra-at 630=31. -

Under the facts of this case; the denial of benefits because the deceased
was employed may seem harsh..But the fact-he was doing his usual work in
the mines: at the time of his death, if not-conclusive, is at least-substantial
evidence in-support of the Secretary’s finding the deccased was not totally
disabled due to pneumoconiosis. This finding must be allowed to-stand.
-AFFIRMED.

Annulment of Marriage
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SECTION 402(e) (30 U. S. C. 902 (e))—FEDERAL COAL MINE
HEALTH AND SAFETY;ACT OF 1969—BLACK LUNG BENEFITS—
ANNULMENT OF MARRIAGE—VOID 4B INITIO—VIRGINIA

20 CFR 410210 and 410211 SSR 76-15

The claimant was receiving monthly widow’s benefits under the Black Lung
program. These payments were terminated when she remarried: Subsequently
this marrisge was annulled by the Virginia Courts. The decree neither granted
permanent alimony-nor reserved the right to grant it in the future. Held, such
annulment decree rendered the. marriage void-ab initio, and the claimant’s el-
.gibility was reestablished from the month the decree was entered.

‘A question has been raised as.to whether the claimant’s remarriage was
void ab initio under the law of Virginia.

The facts are as follows: the monthly black lung henefits of the wage
earner’s-widow were terminated because of her remarrisge in Virginia. On-
December 10, 1974, the Circvit Court in Virginia, declared claimant’s mar-
riage: “now annulled on the grounds that complainant and deferdant have
not: cohabited- as man and wife, and that the aforesaid mariiage has not
been consummated.” The decree neither granted permszent alimony nor
reserved the right to the Court to grant permanent-alimony in the_future.

4 Although this statement certainly has some bearing on-the issue before us, its im.
portance -should not be overestimated. The Conference Committee was not considering
the same issue when it made the statement.-Under the-Act as originally passed-in 1969,
total disability was defined under the terms of 42 U.S.C. § 423(d)—"“inability to engage
in any substantial gainful activity.” The-Senate Committee found this standard unrealistic
as applied to coal miners because they were often-unsuited for or unable to find work
outside the-mines. 1972 U.S. Code Cong. & Admin. News 2320-21. The Conierence
Committee -statement of intent was in response-to House questions which apparently
concerned-the effect of the new definition, relating the standard of disability specifically
to mine work, or miners who quit work in the mines and applied for benefits, but did

1 fact find other comparable work, )
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~ No Virginia statute provides for annulment svlely on the grounds stated
in the annulment decree. Cf section 20-45 of the Code of Virginia (1973
Cum. Supp.) .* Moreover, while a-court of equity may grant an annulment
on-non-statutory grounds, Pretlow v. Pretlow, 177 Va.-524, 14 S.E. 2d 381,
387 .(1941), courts cannot annul marriage in the absence of fraud, duress,
or -othier -improper elements affectiig the marriage contract. Jacobs v.
Jacobs, 184 Va. 281, 35 S.E. 2d 119, 126 (1945). To enter into-a'marriage
contract-with .a-preconceived intention not to perform natural incidents-of
the marriage-relation is fraud. Pretlow v. Pretlow, supra. The allégation in
the annulment decree may have been déemed sufficient to show that de:
fendant never intended that the marriage be consummated- and thereby.
perpetuated a fraud. We are unable to_find-any statutory provision- dealing
with the effective date of annulment decrees granted by -courts-of Virginia
on non-statutory grounds.

It seems unlikely that the grounds-stated in the decree were-intended to
allege mental or physical incapacity to consummate the marriage—the only
statutory .ground to which the allegations contained in the degree would
be-relevant:~(See-section-20—45;-Code- of~Virginia;-supra.2)-Regardless-of

- - -whether -the -grounds. for claimant’s annulment. were statutory. or. non-
- ——statutory,-the-marriage-was-a-void-ab-initio.-Pursuant.to.the-opinion.of the

‘Supreme Court.of -Appeals_of Virginia.in-the.Pretlow case,. supra, a. mar-
riage induced by fraud is voidable, and not void. In the-absence of -any
statutory provisions or cases dealing with the effective date of annulments
granted bythe courts of Virginia on-grounds-of:fraud, the effect-of annul-
ment of a.voidable marriage is to destroy the marriage ab initio. Also, in
Powell v. Celebrezze, 1 Unempl. Ins. Rep. 915,055 (1962-1963 transfer
binder), the court:noted that Virginia is a-common-law state and has recog-
nized -the common law doctrine of “relation back,” in which a- marriage
that is voidable for causes that the statutes do not cover is- void-ab initio
when annulled.

__In_Powell, the court held that the annulment of claimant’s remarriage

7 granted pursuant to section 2045, Code of Virginia 1950, was effective

ab initio upon issuance of the annulment decree and that claimant was-ac-
cordingly entitled to reinstatement of benefits terminated by the annulled
remarriage. ‘The court reached this holding despite the language of the
statute, which is repeated in the statute as amended in 1964 ¢nd 1968:
Marriages which are void from time so_declared or from time of con-
-viction . . . shall . . .be void from the time they shall be so-declared
by a decree of divorce cr nullity, or-from the time of the conviction-of
“the parties. ...
The court held that the wording of a statute to the effect that a marriage
may be void from the time declared by the decres does not change the
common law -doctrine of “relation back” and does not make the marriage in

*This statutory provision was repealed by the Virginia legislature in 1975, Acts,

1975, chapter 644, and was replaced by a ncw section 20-45,1 (1975). The statutory
revision would not change the analysis or-the outcome of this Social Security Ruling
under the given facts.

* See n. 1, supra.

* See n. 1,supra.
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question valid from the date it was contracted until the decree of nullity
-was entered.

The Social Security Administration has taken the view that, except where
the-annulling court has the power to grant claimant permanent alimony in
‘the annulment action, annulments granted pursuant to this and similar
statutes should be considered operative ab initio. (See Social Security Rul-
ing 65-19, CB 1965, P. 43.)

Thus, whether the claimant’s annulment-was-granted on statutory or non-
statutory grounds, the marfiage is void ab initio, Based upon- Virginia-
authority, the reservation of power must be explicitly stated in the annul-
ment decree.

‘Since the decree neither granted permanent alimony nor reserved- the
. right to the -court-to grant permanent alimony in the future, claimant’s
B eligibility was reestablished from the month the decree was entered.
: Claimant’s benefits may be reinstated, and claimant should not be required

to reapply.

Rt e — - I - N S

— ~__ Disability of Miner f

SECTIONS-401, 402, and 411 (30 U:S.C. 901, 902 and 921)—FEDERAL
COAL MINE HEALTH ANI' SAFETY ACT OF 1969, AS AMENDED—
‘BLACK LUNG BENEFITS—DISABILITY

20 CFR 410.400ff SSR 76-5¢
Long v. Weinberger, USDC, Pa., Civil Action No. 74-970 (3/25/75)

Where plaintiff is receiving social security disability benefits for total disability on
account of several ailtents, including a pulmonary impairment and paralysis from a
stroke, but does not suffer from a-respiratory or pulmonary impairment which,
without consideration of his other impairments, would prevent him from returning
to his former work in the coal mines, held plaintiff is not totally disabled.due to
pneumoconlosls.

Weber, District Judge
I. Recommendation
It is recommended that defendant’s Motion for Summary Judgment
be granted and that the decision of the Secretary of the Department of
Health, Education and Welfare, denying plaintiff’s application for
benefits under the Federal Coal Mine Health and Safety Act of 1969, as
amended by the Black Lung Benefits Act of 1972, be affirmed.
II. Report
Plaintiff’s complaint was filed on October 11, 1974, appealing the
Secretary’s denial of his application for black lung benefits.

The plaintiff has been receiving Social Security disability benefits

under the Social Security Act! for a disability beginning on July 6,

y 1'42-U.S.C. Sections 423 and 416(i).
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1969, and there is no-qucstion that he is totally disabled. The critical
question in the presentaction is whether plaintiff is totally disabled due
to pneumoconiosis which he acquired as a result of his employment as a
miner in the coal-mines of the nation.? While both the Social Security
Act-3 and the Federal Coal Mine Health and Safety Act of 1969, as
amended by the Black Lung Benefits Act of 1972, award benefits for
disabled workers, the standurds for determining disability under the
two acts are quite different. Basically, the question in cases brought
under the Social Security Act is whether the person is unable to engage
in “any substintial gainfu} activity by reason of any medically deter-
minable physical or mental impairment which can be expected to result
ir: death or which has lasted or.can be expected to last-for a continuous
period of not less than 12 months.”” ® The critical question in actions
‘brought under thé Federal Coal Mine Health and Safety Act is whether
the miner-is-prevented from'continuing his gainful mining employment
because of pneumoconiosis which arose out of, or in conuection-with,
his work in a coal mine.® The Senate report. 7 discusses-the-fact that the
nation’s miners suffered from several handicaps in sustaining their

’f"'_"""’“"burden“of'proving-their’disabilities-under-the-Social-Security—Act.«Tl@

Federal Coal Mine Health and. Safety Act of 1969 was intended to

e - ee——yemedy~this.-However.,-just-a_few.years.after_enactment, of that law, = __

.Congress-found that miners who were in fact disabled were still being
denied benefits because of their uniquc problems in producing medical
evidence in support of their physical impairments resulting from

-pneumoconiosis. Onc of these problems was that the chest x-ray or

roentgenogram was an imperfect means of ascertaining the existence of
pneumoconiosis.® A negative x-ray was not positive proof of the absence
of pneumoconiosis. Autopsies performed after chest x-rays had been
read negative for pneumoconiosis indicated an error of 25 percent-in
diagnosis.? There was strong evidence that emphysema could cloud an
x-ray to such an extent that the x-ray showed no concentrations of coal
dust.!® Further, the simple breathing test which measures only ventilat-
ory capacity did not always adequately detect disabling respiratory or
pulmonary .impairment.! Miners had difficulties sccuring complete
medical records and othcr evidence of their disability,'? and they-also
encountered special problems in obtaining gainful employment outside
of coal mining in Appalachia.'® Therefore, the Act as amended gives
miners the benefit of certain presumptions as follow:

1. If a miner who is suffering from pnemnoconiosis Was employed

? 30 U.S.C. Section 921.

Section 902(f).

ERIC
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3 42 U.S.C. Section 423, R
430 U.S.C. Section 921.

5 42 U.S.C. Section 423(d) (1) (A); 42 U.S.C. Seetion 416(i) (1) (A) (Emphasis added).

8 See generally Senate Report, 1972 U.S. Code Cong. and Adm. News, 2305; and 30 U.5.C.

T1d.

8 Id. at 2313,
?Id. at 2314, 2316.
1014, at 2316.

W rd, at 2313; 2310.
2 1d. at 2318.

1 Id, at 23.3. 116
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in coal mines for ten years or more, there is.a rebuttable presumption
that his pneumoconiosis arose out of such-employment.”* Whether or
not'the miner is-suffering from pneumoconiosis-is determined under
the regulations. The alternative ways for-a‘living miner to show that
he is suffering from pneumoconiosis are to produce a chest-x-ray %
which meets the requiiements of 20 C.F.R. 410.428(a) (1) and (b).or
a-biopsy ' which meets the requirements of 20 C.F.R. 410.428(a) (3)
and (c),. or to establish the existence of a totally disabling chronic
respiratory or pulmonary impairment through. other relevant. evi-
dence such as blood gas studies, electrocardiogram, pulmonary func-
‘ti_n-studies, physical performance tests, medical history, evidence:
submitted by the miner’s physician, his spouse’s affidavits, and other
appropriate affidavits of persons with knowledge of his physical
condition.'” However, no claim for benefits filed-on_or before De-
cember 31, 1973,* can be-denied solely on the basis of a negative
_-chest.roentgenogram.'®
2. A miner who can produce an x-ray or biopsy report which
satisfies the requirements of 30 U.S.C. Section 921(c) (3) isentitled to

s+~ = an-irrebuttable-presumptionthat li¢ is totally disabled" duie to— -
: -preumoconiosis.

o -+ e 3. —~A-miner-who-was-employed-in-an-underground-coal-mine-for-15-
A years or-more-is entitled to a.rebuttable presumption thathe is totally-

disabled due to pneumoconiosis.if he can produce-a negative chest
x-ray and -other evidence demonstrates the existence of a totally
disabling respiratory or pulmonary impairment.'® Under the regula-
tions,” the other evidence may be any of the following: the claimant’s
arterial oxygen tension-is equal-to or less than the specified values or
he can show medical evidence of cor pulmonale with right-sided
congestive failure;?! or the claimant suffers from an impairment
which is medically the equivalent of an impairment listed in the
appendix;* or the claimant produces the results of a ventilatory
study which satisfies the requirements set forth in the regulations;?
or-the claimant produces the appropriatc results from a physical
performance tést;?* or the miner establishes the existence of a totally
disabling chronic respiratory or pulmonary impairment through

1 30 U.S.C. Section 921(c) (1).

1320 C.F.R. Section 410.414(a) (1).

1 Id. at (2)- vy

17 410.414(¢).

B4,
*Section 413(b) of the Act provides that claims under Part B of the Act shall not be denicd
solely on the basis of a negative chest X-ray. The gencral ending date for Part B claims is
December 31, 1973. However, under section 4i4 of the Act, certain claimns filed sfter De-
eember 31, 1973, are still claims under Part B. Thus, X-ray evidence in such elaims is also
subject to the limitation. [ED.]

1930 U.S.C. Section 921(c) (4).

# 20°C.F.R. Section 410.414(b).

3 The appendix following 20 C.F.R. 410.490 is incorporated in 20 C.F.R. 410.414(b)
through Sections 410.422(c) and 410.424(a).

2 20 C.F.R. 410.424(b).

# 20 C.F.R. 410.426(b).

M 20 C.F.R. 410.426(c).
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- other relevant evidence as discussed under the first alternative dis-
: cussed above.?®

4. Since plaintiff filed his claim before July 1, 1973, he is also
“éntitled to the presumptions available under the Interim adjudicat-
ory rules.?® Under this regulation the x-ray must still meet the
requirements of 20 C.F.R. 410.428 to establish the existence of
pneumoconiosis: However, it may also be established by ventilatory
studies -meeting values-which-are higher than-those set forth at 20
C.F.R. 410426(b) if the miner was employed for at least ten years in
-underground or comparable coal mine employment.?’

The -question in the present case is not whether plaintiff-can work—he
clearly cannot. The question is whether he-suffers from a respiratory or
pulmonary-impairment which, without consideration-of his other impair-
ments, would prevent him from returning to his former work in the mines.

‘The plaintiff was unable to come to his-first hearing on May 4, 1972,
because-of his -physical condition 2 but his-attorney, Thomas A. Swope,
> was-present and-his wife, Sarah Long, and_two of his former co-workers,
... -Clarence.Ritchéy.and Fred-Stombaugh, testified in his behalf before Hear-

ing Examiner Russell J. Blumenthal. ) . o
. Mrs.Longtestified that the plaintiff was born in 1907 and woald be 65 on-
August 11, 1972 (Tr. 37). She did not know how far he had gone in school,”
although ghe knew he-had not graduated (Tr. 38). He had worked as an
underground coal miner and had also worked in the machine shop (Tr. 39).
She thought he had worked underground about 15 or 16 years. She thought
he had last worked underground around 1938 and had-stepped working
completely in 1969 because he was always short-winded and taking spells
and heé had a stroke (Tr. 40). When he came out of -the mines because “he
-couldn’t: take -it anymore” they sent him to school in Altodna for nine
‘months so that he could work in the machine shop-as a-welder (Tr. 41).
Toward the end of his work in the machine shop he had noticed that hewas.
short-winded and could not even walk the length of the room. He could not
o down the cellar steps without having to sit down-on the steps and rest.
Sometimes he couldn’t make it to the gerage (Tr. 42). He coughed and
choked and spit up phlegm all the time. It was *“‘white-looking’*-and he had
not noticed any blood in it (Tr. 43). At night he had to sleep propped up
with several pillows. During the time wher he was working, before he had
the stroke, he had on one occasion stumped at his-machine. The only
problem she had noticed before his stroke was his-trouble with his lungs.
They had moved from a two-story house-to one floor, on the-recommenda-
tion of Dr. Perkins, who was deceased at the time of the hearing (Tr. 44).
The plaintiff had taken medication for his heart but she was not sure
whether he had taken any for liis breathing. He once had to be given oxygen
(Tr. 45). ’
When the plaintiff was working in the machine shop he was sent home
sometimes because he would start to pass out (Tr. 46). He would gag and
choke-and bc unable to get his breath.

e

20 C.F.R. 410.414(c).

# 90 C.F.R. Sectiomr 410.490.

7 20 C.F.R. Section 410.490(b) (3).

 His wife testified he was paralyzed from a stroke (Tr. 43).
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T 7K second hearing was held on March 27, 1974, before Administrative
‘Law Judge Michael ' W. Ganzhorn. Plaintiff was again unable to attend

Miner’s Black Lung Benefits 115

The plaintiff was hospitalized at Conemaugh Valley Hospital on four

occasions; he was in the Weaver Hospital twice in 1960, and he was
transferred from the Mercy Hospital in Pittsburgh to St. Mary’s Hospital
in.Pittsburgh.

She testified that the plaintiff was unable to talk and that he coughs and
chokes during the night. However, he could understand her sometimes (Tr.

48),

Another of plaintiff’s-witnesses was Clarence Ritchey, who testified he

-and the plaintiff had both worked in the C. A. Hughes Coal Company mine

number-two forsix or eight-years (Tr. 49). He did not-know how.long the

-plaintiff had continued to work there after he left in 1932. One of the
-piaintiff’s jobs had been to take care of the generators. It was a very dusty

job (Tr, 50).

Plaintiff’s last witness was Fred Stombaugh, who testified he had known
the plaintiff when he had worked in both the coal mines and the machine
shop (Tr. 51). He thought plaintiff had worked in-the coal minesfor 16
years or more. They had worked together in the machine shop for a year or

more in 1959 or 1960. He had noticed that the plaintiff was short of breath

and short-winded (Tr. 52). “He was in-awful bad shape.” He frequently
had fainting spells. Sometimes they would take him home from work.

because-he was paralyzed from a stroke and was unable to speak (Tr.-56).
Plaintiff was again represented by-his attorney, Mr. Swope, and’his wife; a
former-neighbor, Virginia Ritchie, and Fred Stombaugh testified in his

‘behalf.

Plaintiff’s wife, Mrs. Sarah Long, stated that plaintiff’s paralysxs re-
sulted from a stroke he had undergone on the operating table in- Mercy

Hospital, Pittsburgh, in 1969-(Tr. 56). She testified that a man from the -

inion had-said plaintiff had worked underground in the mines-from 1927
until-sometime past 1938 (Tr. 59). When he was working in the mine he
loaded dust, dug coal, and worked on the generators inside the mines.
However, he had to come out of the mines beeause he was choking all the
time and couldn’t breathe (Tr. 60). He then went to sehool for nine months
where-he learned electric welding. After completing the schooling he got a
job working at a machine company in Portage, where he worked from 1940
up to 1969. She testified that he was sick and was in and out of the hospital
through all those years. She testified that Dr. Grokely ?® had treated._the
plaintiff for emphysema (Tr. 61). In 1962 he suffered a heart attack,
followed by a stroke (Tr. 61—62): He went to the Rehabilitation Hospital
for therapy but-had toleave because he would get short of breath (Tr. 63).
There was one occasion when the fire company had to bring oxygen into_the
home because of plaintiff’s breathing. Mrs. Long testified that even when
the plaintiff was working at Leeman Machine Shop she had noticed that
when he would come hone from work he would have to sit down on the
porch before he could get.in the house. Sometimes he would try to go down
the cellar and she would have to bring him back (Tr. 64). Exhibit 9 (Tr. 85)
was offered-into evidence. It was a certificate by the Secretary of Local

29 The doctor’s name is spelled phonetically in the transcript of the hearing and the record
does not include any reports by him. 1 1 9
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Union:935, dated. Septe nber 4, 1970, and certified that Lester Long had
worked in the'mine as a-coal loader from December 13, 1926, until the end
of 1936, when.he left the mines on account of poor health.

Under questioning by the Administrative Law Judge, Mrs. Long testified
the plaintiff had smoked during the penod he was working in the mines (Tr.
65)..He had stopped working in the mines on December 31, 1936, because

‘he was in _poor health. He was working in:the mines before they were!

married ir 1931 or 1933 (Tr. 65).

Plamuff ’s former neighbor, Mrs. Virginia Ritchie, testified that she lived
about four blocks from the plaintiff and when she was at his house visiting
shie heard him coughing, choking, and spitting quite often (Tr. 68—69). She
‘had been friends-with plaintiff’s davghter-and -she would frequently be-at
his house when he-would come home from work. He would sit on the porch
before-coming into the house. After he came out of the mines he was very
sickly. Mr. Fred Stombaugh testified that he had known plaintiff.when he
worked -as a-welder-in the.Leeman machine (Tr. 70). He liad noticed that
the plaintiff was short of breath and there wereé times when they-would have
to take him home. He thought that had occurred around 1956 and 1957. He-
"had noticed that the plaintiff was shor of breath and that it affected his
work.

COPY OBTAINABLE”. The earliest record appears to be an x-ray from
the'Conemaugh Valley Memonal Hospltal dated July. 19, 1962.%° (Tr. 111)
This. report concludes:

No morphologic functional abnormalities were demonstrated by the swallowing
function examination. There are . . . (illegible) signs of duodenitis unassociated with.

ulceration. No other abnormahtles are demonstrated in-the upper gastromtestmal
tract, ... . (illegible).

The next report is dated January 12, 1967, and gives the following

conclusion from the chest x-ray (Tr. 110):

Mild interstitial fibrosis. Arteriosclerosis. Incidentally fairly.prominent degenera-
tive arthrosis’is also identified-in the lowcr thoracic spinc particuldrly.

The discharge summary, apparently from Conemaugh Valley Memorial
Hospltal concerning plaintiff’s stay from July 6, 1969, to July 17, 1969,
gives the following final diagnosis (Tr. 89):

1. Transcient, right sided-hemiparesis, etiology undetermined.
2. Cerebral arteriosclerosis.
3. Left myringitis.
4. Homonymous hemianopia, probably related to small cerebral
thrombosis.
A chest x-ray on July 8, 1969, resulted in the following conclusion (Tr. 86):

Mild senescent interstitial fibrosis and pulmonary cmphyscma. Arteriosclerosis. No
other significant abnormalities are demonstrated in the chest.

The medical records from St. Francis General Hospital concerning plain-
tiff’s stay from August-20, 1969, to September 16, 1969, are mostly illegible

# Although the date and name of the hospital arc illegible on the copy of the report, it
appears to be one of the reports mentioned in Mr. Swope’s letter of May 23, 1972, to Judge
pe 8

>Blumenthal (Tr. 109). A
120

The review of the medical records in the present case is difficult because ~
-portions of someé of-them are-illegible, although-they-are-stamped “BEST -
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(Tr.-92) but the report of Dr. Zimmerman includes no reference to-any
pulmonary impairments (Tr. 93).

_The récord includes two reports from Dr. Burkett, dated April'll, 1969,
(Tr. 98) and November 7, 1969 (Tr. 96). The latter report stated that
plaintiff required constant management by either his wife or the community
‘nurse:because of a stroke he suffered on July 6, 1969. His condition since
discharge from St. Francis Hospital had been downhill. His condition was
poor and his prognosis was unfavorable. However, the report makes no
reference’to any pulmonary impairments.

A chest x-ray taken on December 9, 1970, resulted in the following
conclusion (Tr. 101):

Mild senescent interstitial fibrosis and pulmonary emphysema. Arteriosclerosis. No
other significant-abnormalities are demonstrated in the chest. Classification O.

It is observed that under the regulations, Section 410.428(a)(1), the classifi-
cation-O is not-accepted as-evidence of pneumoconiosis. :

A report of Dr. Plummer discloses that he saw the plaintiff in the
.. _ ConemaughValley Memorial Hospital on January 23, 1971, after a fall at
home with -a fracture of the eighth rib. “Treatment consisted of pain
¢ -medication and no-strapping due-to poor respiratory function.” (Tr. 107)

Another x-ray report, dated August 12, 1972, Tesulied in a report

" identical to the one of December 9, 1970, except that-the classification=O-
* was not mentioned (Tr. 112).

Plaintiff was readmitted to Conemaugh Valley Memorial Hospital. on
August 11, 1972, with complaints of right-sided weakeness, nausea, vomit-
ing, and headache (Tr. 131) and stayed until August 26, 1972 (Tr. 126). Dr.
Bastow’s impressions-at the time of admission were (Tr. 128):

1. Possible advancing cerebral vascular accident.

2.-Possible generalized. seizure disorder.

Dr. Bradley’s impressions on August 12, 1972, were (Tr. 130):

1. Recent cerebral thrombosis with subsequent dysarthria and right
arm and-leg paralysis.

2. Status post previous cerebral thrombosis.

3. Probable old.injury-to the right knee with subsequent atrophy and
weakness.

4. Obstipation.

5. Probable recurrent cystitis.

6. R/O extra-cranial occlusive arterial disease.

e 7y

~ On February 27, 1973, plaintiff underwent ventilatory function tests
:(Tr. 116). However, the examiner reported that plaintiff did not under-
stand the directions and failed to cooperate in performing the -test. (Tr.
‘120 The evaluation of Dr. Harold I. Passes discloses that the studies
depend in part on the cooperation and effort by the individual undergoing
the tests and that at least three tests are required with no more than a 2
percent disagreement between the values from each test (Tr. 135). Since
plaintiff-had only one test; and since he was unable to understand the
directions and to cooperate-with the examiner, the test cannot be consid-
ered.
The report of Dr. Plummer, dated April 24, 1973, stated that his office
had never treated. plaintiff for respiratory impairment (Tr. 121).

ERIC s
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A review of the evidenee discloses that plaintiff worked in the under-
ground coal mines in excess of ten years and that during the last few years
of his work in-the mines he had difficulty breathing, was short-winded,
coughed and choked and spit up phlegm, had to sleep propped up with
several pillows,.and had fainting spells. The x-rays show that he suffered

‘from mild interstitial fibrosis and pulmonary emphysemna. He has not

shown that he is entitled to any of the presumptions set forth in the Act and
the regulations. While the record does indicate that he suffers from a
pulmonary impairinent, it cannot be said that it establishes that his pulmo-
nary-impairment prevents him from continuing his gainful mining employ-
ment. His severe impairment at the present time is his paralysis resulting
from a stroke, for which he is receiving benefits under-the Social Security
Act.

A review of the evidence discloses there is substantia) evidence to support
the findings of the Secretary. Therefore, it is reconnnended that defend-
ant’s Motion for Summary Judgnient be granted and that the decision of
the Secretary, denying plaintiff’s application for benéfits under the Federal

_ Coal Mine Health and Safety Act of 1969, as amended by the Black Lung

Beneﬁts Act of 1972,,be -affirmed..
AND NOW March 25, 1975 the above matter having been referred to the

"Magistrate for a report and recommendation, and the report and recom-

mendation-of the Magistrate having-been filed-on March 12, 1975, and no
exception to said report and recommendation having been received, the
recommendation of the Magistrate is hereby-approved and adopted by this

-court and-the -motion of the defcndant for summary judgment is hereby

GRANTED, and the decision -of the Secretary of Health, Education and
Welfare be and is hereby AFFIRMED and the plaintiff’s complaint be and
hereby is DISMISSED.

Disability Due to Pneumoconiosis

SECTIONS 402(f) and 411(b) (30 U.S.C. 902(b) and 921(b))—FEDERAL
COAL MINE HEALTH AND SAFETY ACT OF 1969 AS AMENDED—
TOTAL DISABILITY DUE TO PNEUMOCONIOSIS—APPLICABILITY
OF INTERIM PRESUMPTION OF TOTAL DISABILITY

20 CFR 410.412 and 410.490(b) (1) (ii) and (3) SSR 76-6¢
GRACE V.WEINBERGER, U.S.D.C., W.D., VA., C74-113-(A) (12/18/74)

Where an individual alleging disability due to pueumoconiosis mects the medical
requircments cstablished under the interim evidentiary rules and eriteria of Social
Scecurity Administration Regulations No. 10, scetion 410.490(b) (1) (ii), bt fails to
eatablish that he has at least ten years of employment as a miner in the nation’s coal
mines as-prescribed in section 410.490(b) (3), held, he may not rely upon the
presumption of total disability due to pnenmoconiosis arising under the interim
criteria sct forth in scction 410.490, and disability must be established under the
permanent criteria of scctions 410.412-410.462.

Turk, District Judge:
Plaintiff has filed this action challenging thc final decision of the Secre-
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' -tary:of Hedlth, Education and Welfare denying his claim for “black lung™
: benefits-under the Federal Coal Mine Héalth and Safety Act of 1969, as
aniended, 30 U.S.C. §901 et seq. Jurisdiction is pursuant to §413(b) of the
Acty. 30 US .C. §923(b), which incorporates §205(g) of the Social Security
Act, 42 U.S.C. §405(g). The sole issue to be decided by this court is whether
the Secretary’s decision is supported by “substantial evidence,” and if itis,
this court must.affirm.
- Plaintiff was born on"February 8,1906, and- completed the sixth grade in
= school In his application, he-alleges that he has pnéumoconiosis and that
: t}us condition arose out-of his coal'mine. employment. Mr. Grace worked in
the mines in the late 20’s and early 30’s for a period of about five years. He
worked as-a drillman under very dusty conditions. He thereafter worked as
an automobile mechanic until his retirement-in 1973.

The earliest medical report in the record is dated October 21, 1968, and-
is from Dr. George B. Setzler. He concluded that an x-ray of the plaintiff
showed plueral (sic) effusion and pneumonitisleft lower lung field.—

‘Next plaintiff was examined by Dr. Kinser on October 31, 1968. Dr.
Kinser interpreted an x-ray as showing questionable bronchitis, right lung
root; fibrosis and emphysema, bilaterally.’However, there was no evidence
of pulmonary-congestion or pulmonary édema.

Plaintiff was examined on December 3, 1971, by Dr. James W. Proffitt, a
radiologist. Dr. Proffitt reported ‘that an x-ray showed small opacities,
category 0/0.

Mr. Grace underwent pulmonary function studies on September 9,1972,
at Norton Commumty Hospital. His 1 second timed vital capacity was 2.25
liters and his maximum breathing capacity was 75.87 liters per minute. ‘His
height was listed as 67 inches and his cooperation was good.

Based on the results of the pulmonary function study, the Administrative
‘Law Judge concluded that plaintiff’s pulmonary disorder had progressed to
such a level cf severity that h&was totally disabled as defined in the Act and
Regulations. Specifically, he relied on 20 C.F.R. §410.490. Under §410.490
-there is a rebuttable presumption of -total disability where the ventilatory
tests show-a level of lung function equivalent to or less than the applicable
valies specified in the table in this section. For ‘a man of plaintiff’s height
(67 ins) the values must be equal to or less than 2.3 and 92 liters FEV, and
MVYV respectively. (Plaintiff’s studies showed 2.25 and 75.87 liters).

While the interim rules of §410.490 were designed to be more liberal than
‘ the permanent criteria set forth in §8410.412-410.462, they do, however,
’ make this-presumption of disability applicable only to miners with-at least:
10 years of coal-mining employment. In the present case, the evidence
establishes that plaintiff worked only 5 years in the nation’s coal mines,
and therefore, he is not entiued to rely on the presumption in §410.490.!

The presumphon referred to is that found in §410:490(b)(1)(ii) based on ventilatory study
results. Thereis a presumption of total (llsabxllly based on X-ray, biopsy or autopsy evidence
of pneumoconiosis in §410. 490(b)(l)(x) While in either subsection the- 1mpa1rmenl must be
found causally related to coal miner cmployment (sce §410.490(b)(2)), the presumption requir-
ing at least 10 years of coal mine employment in §410.490(b)(3) refers only to ventilatory study
.results. {ED.]

e ? Entitlement to benefits would not, of course, necessarily follow. The plaintiff would still
: have to establish that the totally disabling pneumoconiosis arose from employment in the
: © _ion’s coal mines in accordance with section 410.416. [ED.]
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Instead, he m.ist establish totally disabling pueumoconiosis under the
permnanent criteria set out in $§410.412-410.462. If ventilatory studies
show a breathing impairment of the level of scverity specified in the table
provided in §410.426(b), pucuunoconiosis will be found to be disabling.? In
this case, plaintiff’s maximum voluutary veutilation (75.87 liters) and 1
second forced expiratory volume (2.25 litcrs) exceed thosc valucs specified
in the aforementioned tablc (62 liters and 1.7 liters, respectively); accord-
ingly, .plaintiff "has not established pncumocouiosis under this scction.
Likewise, plaintiff has failcd to establish pneumoconiosis under any of the
other pernanent criteria, §8§410.412-410.462.

The court-is accordingly constrained to couclude that the Secretary’s
decision is supported by “‘substantial evidence” and must be affirmed.
Therefore, summary judgment is granted in favor of the defendant.
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Duration of Spell of Illness ...

SECTION 1861(a) and (b)—HOSPITAL INSURANCE BENEFITS—
DURATION OF SPELL OF ILLNESS—INPATIENT HOSPITAL SER-
VICES

20 CFR 405.110 SSR 76-16

This ruling supersedes SSR 70-25 (with the exception of the penultimate
paragraph, this ruling is a reprint of SSR-70-25.)

A »ospital insurance beneficiary with several periods of hospitalization be-
ginning March 13, had been discharged from the-hospital on May-3 and was
readmitted for treafmgnt of the same condition on July 24. In-the interim, on
June 27, she reported to the hospital’s outpatient clinic for treatment of an
unrelated condition, but-because of the doctor’s delay, she was admitted to the
hospital and was furnished 1 day of inpatient hospital care. Held, since she
did not remain out of the hospital for-a period of 60 consecutive days between
her discharge on May 3 and the admission of July 24 as required by section
1861(a) of the Social Security Act, her readmission to the hospital on July 24
did not start a new spell of illness but was a continuation of the original
«spell of illness which began on March 13.

Section 1812(a) of the Social Security Act defining the scope -of hospital
insurance benefits, provides that an individual entitled to such benefits is
eligible to have payment made on his behalf for up to 150 days?® of in-
patient hospital services during any spell of illness, defined as follows in
section 1861(a) of the Act:

Hery penod of consecutive days—(1) beginning with the first day
not included in a previous spell of illness (A) on which such individ-
-uel is furnished inpatient hospital services or extended care services, and
(B) which occurs in a month for which he is entitled w benefits under

Part A, and

_ *The beneficiary has 90 days coverage for inpatient hospital services in any spell of
illness (benefit pcnod) _he aleo has a “lifetime reserve” of 60 additional days of in.
natient hospital services on which he may draw after he-has exhausted ‘90 days in a
enefit-period (unless he_specifically elects not to use them).
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(2) ending with the close of the first period of 60 consecutive days
thereafter on éach of which he is neither an inpatient of a hospital nor
an inpatient of a skilled nursing facility. .

R, a hospital insurance beneficiary, had several periods of hospitalization
beginining in-March 1969, as follows: March 13 through April 3, a périod
of 21:days;. April'7 through May-3, 26 days; July 24 through August 23, 30
days. Between:her discharge from the hospital in May and her readmission
in- July; R-had-to report to the outpatient -department of the hospital to

_ have a small growth removed. Because of unavoidable delay, the doctor

-could ‘not attend to-this matter on the day R repected, and advised -her to
stay overnight in'the hspital, the night of June 27-28.

R’s hospital-bill contained a charge of $198,.representing the coinsurance
amount. of $11 for each day beginning August 5, which was the 61st day
of ‘inpatient. hospital services used by R in the spell of illness which had
begun: when: she was first admitted to the hospital on March 13, 1969,
According to the hospital’s records.? R has protested. ihe coinsurance charge,
statiig that her -current spell of illness (benefit period) had- actually begun
on July 24, when she-was readmitted to the hospital for a month’s stay,
and- that no coinsurance amount was therefore due. The basis for this
‘protest. was'that she-did not consider the overnight stay in the hospital as
inpatient care, and ‘therefore it shonld not interrupt the out-of-hospital
period of more than 60 days from her discharge on May 3 to her readmis-
sion'on July.24.

The issue to. Se resolved here is whether a new spell of illness, as defined
in-gection 1861 (a) supra, began on July 24, 1969, with R’s readmission to
‘the hospital,-or whether such readmission occurred within the initial spell
of illness-begun on March 13, 1969, so as to make R liable for payment of
the coinsurance-amount of $198 for which she was billed. This in turn
depends on whether -or not-R was furnished services as an inpatient of the
hospitsl onJune 27.

Section 1861(b) of the Act provides, as pertinent here, that the term
“inpatient hospital services” means the following items and services fur-
nished to an inpatient of a hospital . . . by the hospital—

(1) bed and board; '

(2) such nursing services and other related services, such use of
hospital facilities, and such medical-social services as are ordinarily
furnished by the-hospital for the care and treatment of inpatients, and
such drugs, biologicals, supplies, appliances, and equipment, for- use
in the hospital, as are ordinarily furnished by such hospital. . . .

excluding however—

» » * »
(4) medical or surgical services provided by a physician, resident,

? Under- section 1813 of the Act, a hospital insurance beneficiary is responsible for
-payment of a coinsurance amount for each-day of inpatient hospital services used from
-the 61st-through-the 90th-day during any spell of illness (benefit period). With-respect
to a spell of .illnesr beginaing in 1069, any payment made under the program on
behalf of a hospital insurance beneficiary is subject to redu-tion as follows: a deducti-
ble of $44, a coinsurance amount of 511 for each day from the 61st through the 90th
day-of covered inpatient hospital sarvices used, and a coinsurance amount of $22 for

© 1 reserve day used from the ¢ .t through the 150th day during that spell of illness.
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or intern; and’
~ (S) the-services of a private-duty nurse or other private-duty at-
tendant,

* » * *

The file contains the follov:ing statement frem R’s physician:

Du;ing the interval between her dismissal of May 3, and her read-
mission on July 24, she developed a small growth on the neck, and
was-advised to-have it removed in -the-outpatient- department- (5/27)
of [S] Hospital: Due to unavoidable delays on my part it was-quite
late before I- was able to attend to-the-removal of this growth, and for
this reason T advised-her to remain in the hoapital overnight. There
was- nothmg in ‘her -condition- which would have-necessitated her re-
maining in the hospital. This overnight- stay -was strictly on the basis
of the lateness of the hour.

The evidence in- this case, whick is not in dispute, also shows that R was

in fact admitted-to the hospital for the one day in question. While it is

true that the -physician -stated that the services rendered were -originally

.scheduled to be pérformed. in the hospital’s outpatient department: and that

R’s admission to the hospital for an overnight stay was due to the lateness
of -the hour, R was in fact admitted to the hiospital and received. one-day of

Jinpatient hospital care. The fact that the inpatient services received were

either-covered or excluded-from coverage is irrelevant in the determination-

~ of whether-or not they would serve to extend the spell of iilness. It is-only

relevant that the beneficiary was admitted as an inpatient.

Since- R’s stay in the hospital ‘beginning June 27 was as an inpatient
receiving-inpatient hospital services, it is held that a new speII of illness-did
not begin with her readmission to the. hespltal on July 24, since there had
not elapsed a period of 60 consecutive days-in-the initial spell. of illness.
(which began March 13) on each of which she was not an inpatient of a

‘hospital, as required by section 1861(a) of the Social Security Act. Held
" further, since-only one spell-of illness is involved, beginning March 13, R

ie responsible for payment of the-coinsurance amount of $198 for which the
hospital billed i.er, representing $11 for each day beginning with-the 61st

day of inpatient hospital services used by R in that benefit period.

Emergency Services

SECTION 1814(d) (42 U. S. C. 1395f(d) )'~HOSPITAL INSURANCE
BENEFITS—EMERGENCY SERVICES

20 CFR 405.152 (b), 405.191 and 405.192 SSR 76-17c

Pmiord v. Mathews, USDC Southern Dist: Miss., Civil Action No. 1584(N)-
4/75):

wll Toxt Provided by ERIC
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The claimant was admitted to 2 nonparticipating hospital for treatment of a
fractured knee with surgery being performed 2 days-later. No services were
performeéd to_prevent death or serious impairment of the health of the claimant
upon admission to the hospital and the claimant could -have been- transferred
to a-participating hospital & day or two.later when a medicare bed became
available. In order-to determine that emergency servi:es were rendered the
Secretary must find<(1) that the-patient’s state of injury or disease is such that
a health or Life-endangering- emergency existéd with regard to the claimant’s
condition and, (2) that diagnosis or treatment was given at the most accessible
‘hospital available-and- equipped. to-render such-services. Held,-reimbursement
for the-services -performed by ‘the:non-participating :hospital is precluded-by
section-1814 -(d) of-the Social Security-Act since the services were-found not
to-be-covered .emergency services as defined in 20 CFR § 405.152 (b).

P e . R

NixoNn, DisTRICT JUDGE: - :

This suit.is-brought pursuant to Section 1869(b) of the Social Security
Act, 42 US.C. 1395ff(b) by Edith C. Pigford (hereinafter referred to-as
Claimant)-to review a final decision of the Secretary denying her claim for
payment for alleged emergency services furnished her by Jeff Anderson
Memorial Hospital, Meridian, Mississippi, a nonparticipating hospital under
the :program of health insurance benefits of Title XVIII of the Act (also
known as Medicare) during the period of her confinement from August 7,
1968 through October 4, 1968. This Court has justification under the above
section, which provides for a judicial review of a final decision of the
Secretary as to the amount of benefits payable under Part A-of Title XVIII,
with the jurisdictional requirement that the amount in controversy is ____.
$1,000.00 or more.

The Claimant entered Jeff Anderson Memorial Hospital in Meridian,
Mississippi, a nonparticipating institution in the Medicare program, on
August-7, 1968-and remained through October 4, 1968. The total charges
incurred for her were $2,765.40. She was admitted for treatment of a broken
knee_cap. Coverage was denied on the ground that the hospital services-  --
furnished to the Ciaimant were not emergency services as required under
Section 1814(d) of the Act, 42 U.S.C. 1395f(d)- for a nonparticipating
hospital.

. Reconsideration was-.requested and coverage was again denied. The
Claimant requesting a hearing before a hearing examiner, which was held
on December 4, 1969 and on December 23, 1969 the hearing examiner
concluded that the services did not constitute emergency services and
affirmed the previous decision of the administration. The Claimant filed a
request for a review before the Appeals Council and the Appeals Council
declined review of the hearing examiner’s decision on September 10, 1970.

The Claimant then sought review-before this Court and by an orderfiled

in this cause on June 16, 1971 the case was remanded to the Secretary for i
further hearing. The supplemental hearing was held on September 28,
1971 and on October 22, 1971 the hearing examiner recommended to the
Appeals Council a finding that the services performed on behalf -of -the
Claimant were not emergency services and that the Claimant was not en-
titled to Medicare payment. The Appeals Council adopted the findings and
conclusions in the hearing examiner’s decision, with one minor change, not
pertinent to this decision, and is now before this Court again for review.

The operative facts are as follows. On August 7, 1968, the Claimant was

l
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hospi‘alized at Jeff Anderson Memorial Hospital with a fractured knee.
On:the.day of the @dmission, the Claimant, according to the physical ex-
amination:taken at that time, was well-déveloped, well-nourished and in no
acute pain with normal pulse and respiration and blood pressure of 160/70.

.Admission to the nonparticipating hospital was made because her physician

certified that the Claimant. required emergency services to prevent het
deathi-or serious impairment-of:her-health and there was no vacancy at the
three other Medicare participating hospitals in Meridian, Mississippi. The
Claimant was operated on two days after admission:to the hospital and after
a two mionth stay was finally released-on October 5, 1968.

At the supplemental hearing held on September 28, 1971, affidavits were
submitted-and testimony- taken. Dr. Med- Scott- Brown, the Claimant’s phy-
sician, certified that she personally -contacted. the participating ‘hospitals in
the area-and determiried there was n6 room available; that after making
this detérmination-it was her-medical opinion-that the Claimant was in-an
emergency -situation -and-it- would ‘have been a serious threat to- the-Clains
-ant’s health to.require her to be moved from Jeff Anderson Memorial Hos-

.pital to a distant hospital, outside the-area of Meridian, Mississippi (Em-

-phasis supplied)

Dr. William L. Thornton; the operating physician, certified -that he per-
formed ‘an operation on the Claimant’s right tibia on August 9; 1968 and
that, based on his consultation with Dr. Med Scott Brown and his examin-
ation of the Claimant, it would have been a serious threat to Glaimant’s
Thealth to-havé moved her from the nonparticipating hospital to a Medicare
participating hospital.

Dr. Wildridge C. Thompson testified at the supplemental hearing as a
medical advisor. He stated that on August 7, 1968, the date the Claimant
was hospitalized and two days before the surgery was-performed, she could
have been transferred to a- participating hospital within Meridian- without
hazard. He further testified that, after surgery, there would have: been a
period -of from one to two weeks when a transfer would not have been
advisable, Dr. Thompson further testified that her condition was one which
had to be attended to within two or three days but not within two or three
hours: following her admission and it would not have endangered the life
of the Claimant or materially have worsened her condition for her tc be
transferzed prior to the operation on her knee.

There were also statements -from the three Medicare participating hos-
pitals in Meridian, Mississippi to the effect that a bed was available in
each of -said institutions on August 7 and August 8, 1968 and a Medicare
patient would have been accepted.

The sole issue before this Court is whether the Claimant is entitled to
hospital insurance benefits under-the Act for emergency services. In order
for -her to be_entitled to reimbursement, a medical emergency must have
existed in the instant case, since she was taken to, and treated at, a non-
participating hospital [Section 1814(d) of the Act, 42 U.S.C. 1395£(d) ].
The term -emergency services is defined in Section 405.152(b) of the
Regulations of the Social Security Act as “those inpatient hospital serv-
ices * * * which -are necessary to prevent the death or serious impair-
ment of the health of the individual, and which, because of the threat to

18 life-and health of the individual, necessitate the use of the most- acces-
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sible hospital (see Section 405.192) available and equipped to furnish such
services * * *.” Section 405.192 sets forth rules for use-in making a find-
ing of whether the services performed are emergency services. The Regu-
lation notes that time is a crucial factor and the patient must ordinarily
receive hospital care as soon as possible. In this case, the Claimant was
not operated on until two days after her admission and this Court cannot
hold that the services rendered come within the definition of emergency
Services.

The scope of judicial review of the Secretary’s decision is narrowly lim.
ited to the issue of whether fact determinations-are supported by substantial
evidence. 42 U.S.C. 405(g) ; Hayes v. Celebreezze, 311 F.2d 648 (5 Cir.
1963) ; Richardson v. Richardscz, 437 F.2d 109 (5 Cir. 1970) and Burdett
v. Finch, 425 F.2d 687 (1970). Even-if this Court, hearing the same evi-
dence de novo, 1aight have held otherwise, the findings of the Secretary are
conclusive if supported by substantial evidence. Robinson v. Celebrezze,
32€¢ F.2d 840 (5 Cir.), cert. den. 379 U.S. 851 (1964); Brown v. Cele-
brezze, 347 F.2d 227 (5 Cir. 1964). Credibility findings as to any conflicts
in the evidence are to be made by the Secretary and not by the trial court.
Celebrezze v. Zimmerman, 339 F.2d 496 (5 Cir. 1964) ; Stillwell v. Cohen,
411 ¥.2d 574 (5 Cir. 1969). :

After a careful review of the records, this Court is of the opinion that
the findings of the hearing examiner, as recommended to the Appeals
Council and adopted by it, are supported by substantial evidence and that
the proper legal standards were applied.* The decision of the Secretary is
therefore affirmed and this motion for summarv-judgment on behalf of the
Secretary of Health, Education and Welfare iz granted.

*The court implicitly accepted, as supported by substantial evidence, the resolution

by the hearing examiner and Appeals Council of conflicting testimony regarding the
availability of beds in participating hospitals in favor of the Secretary. (Ed.)

Reasonable and Necessary Services

SECTIONS 1814(a)(3), 1861(b), 1861(e), and 1862(a)(1) (42 U.S.C.
1395f(a)(3), 1395x(b) and (e), and 1395y (a)(1))—HOSPITAL INSUR-
ANCE BENEFITS—REASONABLE AND NECESSARY SERV-
ICES—TEAM APPROACH IN REHABILITATION SERVICES

20 CFR 405:310(g) and 405.310(k) SSR 76-26a

(With-the exception-of the deletion of references to reevaluation, this is a
reprint of SSR 74-34a(89).)

Where following a cerebrovascular accident. with right hemiplegia and
aphasia, claimant for hospital insurance benefits required and received as an
inpatient of a rehabilitation hospital intensive rehabilitation services requiring
a multi-disciplinary coordinated team approach to upgrade her ability to
function as independently as possible, held, payment may be made since such
services were required to be given on an inpatient hospital basis and were -
therefore reasonable and necegsary for treatment of claimant’s illness.
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W, thie-claimant, was-admitted to-Hospital A on September 23, 1970,
‘with asiidden-onset.uf aphasia and right-sided hemiplegia, and remained
there-during the -acute period of ‘her -illnéss. On October 19 she was
transferred -to X Rehabilitation Hospital where she remained until dis-
charged on December 19, 1970.

Avissue s whether payment may be made on W’s behalf for the
services- furms‘hed her by the X Rehahrhtatron Hospital for the period
October-19, 1970, to December 19, 1976. The specific issue is whether it
was-medically- necessary for her to receive treatment or diagnostic study

‘as en:inpatient’in a-hospital.

Section 1814°of the Social Security Act provides in part:

>(a) Except-as provided in subsection (d), payment for services furnished an
‘individual may- be-made -only to-providers of services which are eligible
therefor under section 1866 and only if—
- % K ¥ %
(3) -with respect to inpatient hospital services . . . which are- furnished
-over a period of time, a physician certifies that such services are required to
be: -given on an inpatient basis for such individual’s medical treatment, or that
inpatient diagnostic study is medically required and such-services are neces-
sary for such purpose .

Section. 1861(b) of the Act defines the term “inpatient hospital ser-
vices” as the following items-and services furnished to an. inpatient of a
hospital and by-the hospitai— O

“(1) bed and board;

“@) such nursing services and other related services, such use of hospital
-facilities, and such -medical social services as-are ordinarily furnished-bythie "~
hospital for the care and treatment of i inpatients, and such drugs, biologicals,
supplies, appliances, and equipment, for use in the hospital, as are ordinarily
furnished by such hospital for the care and treatment of inpatients; and

-3) such other diagnostic or therapeutic items or services, furnished by the
hospital, or by others under arrangements with them made by the hospital, as
are ordinarily furnished to inpatients either by such hospital.or by others
under such arrangements;

Section 1861(e) of the Act defines the term “hospital” as an institution
~hich—-

(1) is primarily engaged in providing, by or under the supervision of physi-
cians. to inpatients (A} diagnostic services and therapeutic services for médi-
cal diagnosis, treatment, and care of injured, disabled, or sick persons, or:(B} -
rehabilitation _services for the rehabilitation of injured, disabled, or sick per-
-sons;

Upon admission to X Hospital, the physical examination rendered an
impression.of cerebrovascular accident with right hemiplegia, aphasia,
and:hypertention. On October 22 W was cxamined by-a member-of the
hospital’s Department of Physical Medicine and Rehabilitation. His gen-
eral findings-show that she was totally aphasic with poor trunk balance
and rightsided hemiplegia with right facial palsy.

Her first speech therapy evaluation was done October 23, 1970. The
therapist felt pregnosis for return of functional language was poor; how-
ever, ghe felt.a.trial peried of therapy -was warranted because of the
inconsistent comprehension and ‘the recent occurrence of the cere-
brovasc‘ﬂ accident. The claimant was scheduled for daily speech

\erapy-and responded well to the first week of therapy. It is noted-that at

v b
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the time of evaluation her speech was-usually limited to “yeh,” but at-the
end of the-first- week, she was able to.read words aloud and repeat a
C- sentence although-there were articulation errors. A marked .change in
i alertness and general physical condition after 2 weeks of therapy
suggested a need for reevaluation. This was done November 10 and 11,
-and she showed improvement in auditory comprehension and increased
verbalizatiofi. )

The: initjal physrcal therapy evaluation shows the claimant needed
much assistance in wheelchair management. She could come to a stand-
ing:position in- the parallel-bars with assistance but reqmred .the assist-
ance of two-people to ambulate on them. Her balance in a standing
position was-only fair, which appeared to be related to muscle weakness
rather than a real balance problem. A-continued program of gait training
was-instituted. The physical .therapy discharge summary indicates. the
. claimant recelved physical therapy from October 21 to-December 18,
" 1970, consisting of tilt table and progressing to ambulation. At the time of
- B dlscharge, she ambulated up to 40 feet with the aid of a four-pronger<¢ane
; "~ and supervision. She requlred some assistance ascending and-much
assistance descending stairs. Difficulty getting out of her wheelchair
persisted, but she-could accomplish-this-with assistance.

An.occupational therapy self-care evaluation was done on October 22,
1970. Her level of performance indicated almost. total dependence; how-
ever, -a self-care program including wheelchair transfers, eye-hand coor-
dination, passive range of motion and active exercises where needed was
instituted. Slow but steady progress was noted on November 3. In addi-
tion, the claimant expressed a_desire to look better; therefore, it was
decided to have her begm work on make-up application. By Noveniber 18
she-could- ambulate in physical therapy with the aid of a- walker and
moderate-agsistance. By December 10 she still needed assistance with.
dressing upper and lower extremities, but wheelchair transfers had im-
proved. The occupational therapy discharge summary indicates the
claimant had hecome capable in feeding herself, she required supervision
in grooming and bathmg, she_could dress herzelf for the most part, and
she needed- supervrsron in wheelchair transfer.

A patient is considered to require-a hospital level of inpatient care if he
needs arélatively intensive rehabilitation program consisting of a multi-
-disciplinary coordinated team approach to upgrade his ability to function
as mdependently as possible. A program of this scope usually includes
intensive skilled rehabilitation nursing care, physical therapy, occupa-
tional -therapy and, if needed,.speech therapy Upon admission, an as-
sessment should be made of the patient’s medical condrtron, attitude
toward rehabilitation, functional limitations and prognosis. A decision
should then be made whether rehabilitation is possible, what reasonable
goals are, and how- these goals are to be achieved. There need not be an
.- -expectation of the attainment of complete independence in the activities

of daily living but there must-be an expectation of an-improvement that-
would be of a practical benefit to the patient.

It is noted that the claimant spent 26 days at the-initial hospital where
she was treated during the acute stage of her illness due to.a cerebrovas-
cular accident which resulted in right hemiparesis- and aphasia. The

Q ttending physician felt the claimant-was a good candidate for rehabilita-
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tion a8 evidenced by his- certification and- recemﬁcanon, and his state-
ment dated Scptember 20,.1971. He had the claimant transferred to the X
Rehabilitition Hospital for specialized rehabilitation care. It was his

Judicial Review

SECTION 1869(b) (42 .US.C. 1395ﬂ'(b))-——HOSPITAL INSURANCE

BENEFITS—RIGHT TO JUDICIAL REVIEW—CONTESTED AMOUNT
LESS THAN $1000

— -

20 -CFR- 405.730

E ]

Rubin v. Weinberger,-524 F.2d 497 (7th Cir. 1975) SSR 76-39¢

The claimant, havmg been hospnalxzed from June 11 through July 17, 1971,
sued: to-recover $722 in hospital insurance benefits. The initial- determmauon
of the Secretary denied claimant $1,130.12 in- hospital benefits_for the -period
from July 1 to July 17. On appeal the Administrative-Law Judge allowed 6
additional- days of hospital insurance bencﬁts, amounting to $408. Subsequently,
the Appeals Council denied further review. Claimant then sought judicial
review in a: United States distgict court, which - dismissed the action for lack
of jurisdiction, determining the amount in controversy to be less-than -$1,000.
On appeal, the Court of Appeals held that section 1869(b) of the Social
Security Act limits judicial review of the Secretary’s-final-dccisions as to the
proper amount of disputed Medicare benefits to cases where amounts it con-
troversy are $1,000 or more, and that the Secretary’s- decision in the instant
case was final after the Appeals Council's refusal to review, at- which time the
amount in-controversy was $722. Further held, the denial of judicial review
in such-cases does not violate duc process-or equal protection under the law
because- Congress excluded judicial revicw-in such cascs on a rational basis—
i.e., to avoid overburdening the courts.

ComMmines, PELL, Axp BauEs, Circuit Judges:
‘Per-Curiam

This appeal presents the question whether the district court had jurisdic-
tion over a claim for Medicare benefits where the amount remaining in
controversy is less-than $1,000.

In April 1974, plaintiff filed her action under the Social Security Act
seeking to- recover hospital benefits for the period July 7, 1971, through

~_July 17,.1971, in the amount of $722. Plaintiff had been hospitalized from
June 11 until July 17 for the treatment: of various- ailments. The-initial de-
cision-of the:Secretary of Health, Education and Welfare on September 28,
1971, denied plaintiff $1,130.12 in hospital benefits for the period July 1,
1971, to. July-17, 1971. On appeal, the Administrative Law Judge allowed
six additional days of hospitalization benefits, amounting to $408; his de-
iion became final when the Appeals Council OOf HEW denied further re-
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view on February 28, 1974.! The district court granted the Secretary’s
motion to dismiss for lack of jurisdiction. We affirm.

On October 30, 1972, Congress amended the pertinent provision of the
Social Security Act to limit judicial review of the Secretary’s “final de-
cision” of the proper amount of disputed Medicare benefits to cases where
the amounts in controversy exceed $1,000.2 Having been enacted prior to
the filing of the.present lawsuit, this amendment controls. Cort v. Ash, 422
U.S. 66, 76-77, 95 S.Ct. 2080, 45 L.Ed.2d 26. Indeed Congress specifically
provided that the amendment is-to govern-claims-filed-in district courts-
after October 1972. Pub:L. No. 92-603, § 2990 (b), 86 Stat. 1329 There-
fore, whether this statute bars review depends upon a determination of the
amount in controversy at the time of the suit. Section 1869(b) of the Social
Security Act provides that judicial review can be sought only from a final

decision of the Secretary (n. 2 supra). By regulation, the Secretary has pro-

vided that a decision-shall be-final after-review by the Appeals Council. 20
CFR: § 405.730. This occurred on February 28, 1974, and at that time the
amount in controversy was about $722. The district court properly granted
the Government’s motion to dismiss. Hamilton v. Blue Cross of North
Dakota, 875 F. Supp. 1049 (D.N.D.1974); Wager v. Secretary of HEW,
CCH Medicare and Medicaid Guide § 26,780.816 (S.D.N.Y.1973).

Plaintiff contends that the Administrative Law Judge’s reduction of her
original claim from $1,130.12 to $722 divested her right to judicial review
granted by Congress. The contention is without merit because the statutorily
granted right to judicial review vested only after final decision by the Sec-
retary. See note 2 supra; see also 42 U.S.C. § 405(g).*

! The action of the Appeals Council is the final step in the administrative review of
the denial of benefits (20 CFR §404.951) and constitutes the final decision of the
Secretary. See 20 CFR § 422.210.

*Section 1869 (b) of the Social Security-Act provides as follows:

“(b) (1) Any individual dissatisfied with any determination under subsection (a)
as to—

“(A) whether he meets the cond’"ions of section 226 of this Act or sectionx 103 of
the Social Security Amendments of 1965, or

“(B) whether he is eligible to cnroll and has enrolled pursuant to the provisions of
Part B of this title, or section 1818; or section 1819, or

*(C) the amount of benefits under Part A (including a determination where such
amount is determined to be zero) shall be cntitled to a hearing thereon by the Secretary
to the same extent as is provided in scction 205(b) and to judicial review of the Sec.
retary’s final decision after such hearing as is provided in section 205(g) .

*(2) Notwithstanding the provisions-of subparagraph (C) of paragraph (1) of this

subsection, a hearing shall not be available to an individual by rcason of such sub-
paragraph (C) if the amount in controversy is less than $100; nor shall judicial review
be available to an individual by reason of such subparagraph (C) if the amount in
controversy is less than $1,000.” (42 U.S.C. § 1395ff (b))
This amendment resolved certain difficulties of construction that prevailed under the
previous language of Section 1869. See Cardno v, Finch, 311 F. Supp. 251 (E.D. La.
1970) ; Ridgely v. Secretary of H. E. W., 345 F. Supp. 983 (D. Md. 1972), afirmed, 475
F.2d 1222 (4th Cir. 1973) ; Bohklen v. Richardson, 345 F. Supp. 124 (E.D. Pa. 1972),
affirmed, 483 F.2d 918 (3d Cir. 1973).

! Were plaintiff contending that the Administrative Law Judge and the Appcals Coun-
cil acted arbitrarily for thc purpose of denying plaintiff judicial review, jurisdiction
might be found on the basis of Section 10 of the Administrative Procedure Act (5
US.C. §§ 701-706; sce Sanders v. Weinberger, 522 F.2d 1167 (7th Cir. 1975)) or
under the Mandamus and Venue Act (28 U.S.C. § 1361). Sec Peoples v. United States
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It is well settled that federal district court’s possess only the jurisdic.
tion that -Congress -has -conferred upon them. South Carolina v. Katzen-
bach, 383 U.S. 301, 331, 86 S.Ct. 803, 15 L.Ed.2d 769; Glidden Co. v.
Zdanok, 370-U.S. 530, 551, 82 S.Ct. 1459, 8 L.Ed.2d 671; cf. Weinberger
v. Salfi, —— U.S. ——, 95 S.Ct. 2457, 45 L.Ed.2d 522. Plaintiff, however,
contends that in this case the foreclosure of judicial review for claims such
as-hers_violates-the due process-clause. Congress excluded judicial review
of the amount of benefit claims under 1,000 to avoid overburdening the
courts (see 118 Cong.Rec. 17,048-17,049 (daily ed., Oct. 5, 1972)); be- .
cause a rational Justlﬁcatlon exists for this llmltatlon, it is constitutional.
See United States v. Kras, 409 U.S. 434, 446447, 93-S.Ct. 631, 34 L.Ed.2d
626; Dandridge v. Williams, 397 U.S. 471, 484-485, 90 S.Ct. T153;25:
L.Ed.2d 491.

The brief of amicus curiae suggests that the-district court had jurisdic-
tion to hear this matter as a mandamus action under 28 U.S.C. § 1361 -to
require the Administrative Law Judge to state reasons for -denying :plain-
+tiff’s claim. Since this ground was not advanced below, it comes too late for
our consideration. In any event, the Administrative Law Judge explained
that plaintiff was only entitled to coverage through July 6, 1971, because
thereaftér she had recovered sufficiently to leave the hospital. Under Sec
tion 1862(a) (9) of the Act (42 U.S.C. § 1395y(a)(9)), payments for
custodial care are not covered. Plaintiff has not shown a clear right to the
relief requested nor a clear duty of the Secretary to pay the benefits sought,
so that mandamus would be an inappropriate remedy.

Judgment affirmed.*

Eligibility

SECTION 1836 (2) (B) (42 U.S.C. 13950(2) (B) ) ~SUPPLEMENTARY
MEDICAL INSURANCE BENEFITS—ELIGIBILITY—ALIEN RESI-
DENCY REQUIREMENT

20 CFR 405.205
Mathews v. Diaz, et al, 96 S.Ct. 1883 (1976). SSR 76—40c
- Under section 1836(2) of thc Social Security Act, a person not entitled to

hospital insurance benefits under Part A of Title XVIII is eligible to cnroll for

Department of Agriculture, 138 U.S. App.D.C. 291, 427 F.2d 561, 565 (1970); Bysc
and Fiocca, Section 1361 of the Mandamus and Venue Act of 1962 and “Non-Statutory”
Judicial Review of Federal Administrative Actions, 82 Harv.L.Rev. 308 (1967).

4 Implicitly-plaintiff- contends that-the-limitation of revicw -to claims of more than
$1,000 denied plamnﬁ equal protcction of the laws. Because we find that the Congres.
sional classification is supported by a rational basis there is no violation of cqual pro-
tection. Dandridge, supra, 397 U.S. at 485, 90 S.Ct. 1153, 25 L.Ed.2d 491; sce also
Saéx Antogw Independent School District v. Rodriguez, 411 Us. 1, 93 S.Ct. 1278, 36
L.Ed2d1

Other grounds urged in favor of reversal do not merit discussion.

ERIC 135




:

136

132

Health Insurance Benefits

supplementary medical insurance benefits (SMI) under Part B of Title XVIII,
if he is_a citizen or, if he is an alien, only if he has been lawfully admitted for
permanent residence -and has resided.in the US. continuously during the 5
years -immediately preceding the month in which he applies for enrollment,
Held, Congress has no-constitutional duty to provide all aliens with the welfare
benefits provided to citizens; Further Held, the difference in the SMI eligibility
requirements within the class of aliens does not deprive aliens with less than
5 years of U.S. residency of liberty or property in violation of the Due Process
-clanse of the Fifth Amendment.*

STEVENS, Justice:

The question presented by the Secretary’s appeal is- whether Congress may
condition an alien’s -eligibility for participation in a federal medical in-
surance program on continuous fesidence in the United States for-a five-year
period and admission for permanent residence. The District Court held

that the first condition was unconstitutional and that it could not be-severed

from the second. Since we conclude that both conditions are constitutional,
we revérse.
‘Each of the appellees is a-resident alien who was lawfully admitted-to

‘the United States less than five years ago. Appellees Diaz -and Clara are

Cuban refugees who remain in this country at the discretion of the Attorney
‘General; appellee Espinosahas been admitted for permanent residence. All
three are over 65 years-old and have been denied enrollment in the Medi-
care Part B supplemental medical insurance program established by, §-1831

et seq.-of the Social Security Act of 1935, 49 Stat. 620,.as added, 79 Stat.- - --

301, and as amended, 42 U.S.C. § 1395j ez seq. (1970 ed. and Supp. IV).?

They brought this action to challenge the statutory basis for that denial,
Specifically, they attack 42 U.S.C. § 13950(2), which grants eligibility to

resident citizens who are 65 or older but denies eligibility to such aliens

unless they have been -admitted for permanent residence and also have

resided in the United States for-at least five years.? Appellees Diaz and Clara

meet neither requirement ; appellee Espinosa meets only the first.

‘Any indi~idual age 65 or over is -entitled to hospital insurance benefits if he is
entitled to monthly benefits under section 202 of the Act or the Railroad Retirement
Act (RRA). A -disabled individual under age 65 who has been receiving disability
benefits under title II or the RRA for 25 consecutive months or who has chronic renal
disease and meets certain insured status requirements is also cntitled to hospital insur-
ance benefits. Aliens entitled to hospital insurance benefits under any of these provi
sions need not meet any residency requirements to be eligible to_enroll for SMI.

*The Medicare Part B mcdical insurance program for-the- aged covers a part of the
cost of certain physicians’ services, home hcalth care, outpatient physical therapy, and
other medical and health carc. 42 US.C. § 1395k (1972 ed. and Supp. 1V). The pro-
gram supplements the Medicare Part A hospital-insurance plan, § 1811 et seq. of the
Social Security Act of 1935, 49 Stat. 620, as added, 79 Stat. 291, and as amended, 42
U.S.C..§1395¢ et seq. (1970 cd. and Supp 1v), and it is ﬁnanced in equal- parts by
the Umted States and by monthly premiums paid by individuals aged 65 or older who
choose to enroll. 42 U.S.C. § 1395r (b) (1972 ed. and Supp. IV).

3 Title 42 US.C. §13950 (1972 -ed.,, Supp. IV)- provides:

“Every individual who—(1) is entitled to hospital insurance benefits under Part A,
of (2) has attained age 65 and-is a resident of the United States, and is either (A) a
citizen or (B) an alien ‘lawfully admittcd for permanent ‘residence who has resided in
the United States continuously during the 5 ycars immediately precedmg the month
in which he applies for enrollmcnt undes this part, is eligible to cnroll in the insurance
program established by this part.”

_ This case does not raisc any issues involving subsection (1).
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. . W

" On August 18, 1972, Diaz filed a class action complaint in the United
States District:Court for'the Southern District of Florida alleging that his
-application for-enrollment had ‘heen denied on the ground that he was-not
arcititen and-had- neither been admitted for permanent residence nor re-
#idéd in the United States -for the immediately preceding five years. He
Surther alleged that numerous other parsons had been denied enrollment

_ in_the Medicare Part B program for the same reasons. He sought relief on
“‘behalf of a-class.of persons who have been or will-be denied enrollment

Q

in the Medicare.insurance. program-for failure to meet:the requirements of
42°U.S.C. §13950(2). Since the complaint prayed for a declaration-that
§-13950(2). was- unconstitutional and for an_injunction requiring-the Sec-
retary-to app ove all applicants who had-been denicd eligibility solely for
failure to cowply with its requiremerits, a three-judge court was- consti-
‘tuted.

On-September 28, 1972, the District Court granted leave to-add Clara
and Espinosa as plaintiffs_and to file an amended-complaint. That plead-
ing_alleged that Clara-had been denied enroliment for the same reasons as
Diaz, but explained that Espinosa, although a permanent resident since

1971, had not-attempted-to-enroll because he could not meet-the.durational

.residence requirement, and therefore -any attempt would have been futile.

“The amendcd_complaint sought relief on behalf of a subclass represented

.by. Espinosa—that .is, aliens admitted for permanent residence- who have
been or will be denied enrollment for failure to meet the five-year con-
tinuous residence requirement—as well as relief on behalf of the class
represented by Diaz and Clara®

On October 24, 1972, the Government moved -to dismiss the complaint

on the ground, among others, that the District Court Jacked jurisdiction
over the subject matter because none of the plaintiffs had exhausted his
administrative remedies-under the Social Security Act. Two days-fater-on
October 26, 1972, Espinosa filed his application for enrollment with the

“-3The District Court certified a-class and a subclass, defined, respectively, as follows:
“All immigrants residing in the United States who have attained the age of 65 and
who have beén or will be denied enrollment in-the supplemental medical insurance
program under Medicare, 42 U.S.C. § 1395§ et seq. (1970), because they are not aliens
ll\gfully admitted for permanent residence who have resided in the United States.con-
tindously during the-five years immediately preceding the month in which they apply
for “enrollment as —r‘qqgired by £42 U.S.C. $13950(2) (B) (1970 ed.,-Supp. IV)].

. . . . .

“A}] immigrants lawfully admitted for permanent residence in the United States who
heve attained the age of 65 and who have beea or will- be denied enrollment in the
supplemental medical insurance program under Medicare, 42 US.C. $1395§ et seq.
(1970), sclely because of their failure to meet the five.year continuous residency require
mont of [42-U.S.C. §13950(2) (B) (1970 ed., Supp. IV)1." -Diaz-v. Weinberger, 361
F.Supp. 1,7 (SD Fla. 1973) (footnote omitted).

These. class certifications are erroneous. The District Court did not possess jurisdiction
over the-claims of the members of the plaintiff class and subclass who “will be denied”
enrollment. Those who “will be denied” enrollment, as the quoted phrase-is-used in
the certification, are those who have yet to be denied enrollment by formal administrative
decision. See 361 F. Supp., at 6=7 & n. 7. But the complaint. does not allege, and the
record does not-show, that the Secretary -has taken any action?with respect to such

persons that is tantamount to a denial. It-follows that the District Court lacked juris-
diction over their claims, see post, at 8-9; Weinberger v. Salf, 422 U.S. 749, 764, and
that the class and subclass are too broadly defined. In view of our ‘holding that the
statute i3 -constitutional, we need not decide whether a narrower class and subclass

juld bave been properly certified.
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Secretary. He promptly brought this fact to the attention of the District
Court, without formally supplementing the pleadings.

None of the appellees completely exhausted available avenues for ad-
ministrative review. Nevcrthieless, the Secretary. acknowledged-that the .ap-
plications of Diaz and Clara raised no disputed issues of fact and therefore
the-interlocutory denials of their applications should be treated as final for
the purpose of this litigation. This satisfied the jurisdictional requirements
of 42 US.C. § 405(g). Weinberger v. Salfi, 422 U.S. 749, 763-767; Wein-
berger v. Wiesenfeld, 420 U.S. 636, 641 n. 8. The Secretary did not make
an cqually unambiguous concession with respect to Espinosa, but in colloquy
with the court he acknowledged that Espinosa had filed an application
which could not be allowed under the statute.* The District Court over-
ruled the Government’s motion to dismiss and decided the merits on cross-
motions for summary judgment.

The District Court held that the five-year residence requirements violated
the Due Process Clause of the Fifth Amendment® and that since it could
not be severed from the requirement of admission for permanent residence,
the alien eligibility provisions of § 13950(2) (B) were entirely unenforceable. _
Diazv. Weinberger, 361 F. Supp. 1 (S.D. Fla. 1973). The District Court
reasoned that “even though fourteenth amendment r tions of equal protec-
tion are not entirely congruent with fifth amendment concepts of due proc-
ess,” id.,-at 9, the danger of unjustifiable discrimination ageinst aliens in
the enactment of welfare programs is so great, in view of .. complete
lack of representation in the political process, that this fo. .l statute ~
should be tested under the same pledge of equal protection as a state statute.
So tested, the court concluded that the statute was invalid because it was
not ‘both rationally based and free from invidious discrimination. It re-
jected the desire to preserve the fiscal integrity of the program, or to treat
some aliens as less deserving than others, as adequate justification -for the
statute. Accordingly, the court enjoined the Secretary from refusing to en-
roll members of the class and subclass represented by appellees.

The Secretary appealed directly to this Court.® We noted probable -juris.
diction. 416 U.S. 980. After hearing argument last Term, we set the case for
reargument. 420 U.S. 959. We now consider (1) whether the District Court
had jurisdiction over Espinosa’s claim; (2) whether Congress may discrimi-
nate in favor of citizens and against aliens in providing welfare bene-

fits; and (3) if so, whether the specific discriminatory provisions in §
, 13950(2).(B) are constitutional.

I

Espinosa’s claim squarely raises the question whether the requirement of
five years continuous residence is constitutional, a question that is not neces-

*See post, at 8-9 and n. 11,
*“[NJor shall any person . . . be deprived of life, liberty, or property, without due
process of law. ..."” U.S. Const., Amend. V.,
* The Secretary as<erted jurisdiction in this Court by direct appeal under 28 U.S.C.
§8 1252, 1253. Sin-: we possess jurisdiction under § 1252, which provides for direct
appeal to this Court from a judgment of a federal court holding a federal statute
unconstitutional in a civil action to which a federal officer is a party, we need not
Q decide whether an appeal lies under § 1253. Weinberger v. Salfi, 422 U.S. 749, 763 n. 8.
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- sarily -presented by the claims of Diaz and Clara. For if the requirement
-of admission for permanent-residence is valid, their applications were prop-
~erly denied even if the durational residence requirement is defective.” We

miust therefore decide whether the District Court had jurisdiction over

_ Espinosa’s claim,

- We have:little difficulty with-Espinosa’s-failiire to file an application with
the Secretary until after he was joined in the action. Although 42 U.S.C.
§:405(g)- establishes filing of an.application as a nonwaivable condition of
jurisdiction, Mathews v. Eldridge; No. 74-204, Slip op., at 6~7 (Feb..24,

- 1976) i Weinberger v. Salfi, 422 U.S. 749, 764, Espinosa satisfied ‘this con-

dition while the-case was-pending in--the District Court. A supplemental
complaint in ‘the District Court would have eliminated this .jurisdictional
issue,?-since-the record discloses, both- by affidavit and stipulation, that-the
jurisdictional-condition was-satisfied, it is not too late, even now, to-sup-
plement the -complaint- to allege this fact.® Under these circumstances, we
treat the leadings as properly supplemented by the Secretary’s-stipulation
that Espinosa had filed an-application.

A further problem is presentéd by the absence of any formal administra-
tive.action by the Secretary denying Espinosa’s application. Section-405(g)
requires a final decision-by the Secretary after a hearing as a prerequisite
of jurisdiction. Mathews v. Eldridge, supra, Slip op., at 6-8; Weinberger
v. Salfi, supra, at 763-765. However, we held in Salfi that the Secretary

and that he had done so in that case. Id., at 765-767; accord, Mathews v.
Eldridge, supra, Slip op., at 6-8 (dictum)-; Weinberger v. Wiesenfeld, 420

~ U.S. 636, 641 n. 8. We reach a.similar conclusion here.

The plaintiffs in Salff alleged that their claims had been denied- by the
local.and:regional Social Security, offices and that the only question was.one
of constitutional law, beyond the competence of the Secretary- to decide.
These- allegations did not satisfy the exhaustion requirements of § 405(g)
or the Secretary’s regulations, but the Secretary failed to challenge the suffi-
ciency of the allegations on this ground. We interpreted this failure as a
determination by the Secretary tha: exhaustion would have been futile and
deferred to his judgment that the only issue presented was the constitu-
tionality of a provision of the Social Security Act.

*Diaz and Clara contend that requirement of lawful admission for permanent residence
should be construed so that it is satisfied by aliens, such as themselves, who have been
paroled-into the United States at the discretion of the Attorney General. However, such
aliens remain in the United-States- at-the-discretion of the Attorney General, 8 US.C.
$1182(d) (5), and hence cannot have been “lawfully admitted for permanent residence,”
as § 13950(2) (B) requires.

3Fed Rule Civ. Proc. 15(d) ; Security Ins. Co. of New Haven v. United States-ex rel.

“Haydis, 338 F.2d 444,447-449 (CA9 1964).

¥“Defective allegations of jurisdiction may be amended, upon terms, in the trisl or
sppellate courts.” 28 U.S.C. §1653, Although the_defect in Espinosa’s allegations must
be cured by supplemental pleading, instead of amended pleading, the statutory purpose-
of avoiding needless sacrifice to -defective pleading applies equally to this case. See
Schlesinger -v.-Councilman, 420 U.S. 738, 744 n. 9; Willingham v. Morgan, 395 U.S.
402, 407-408 and n. 3. Despite Espinosa’s failure to supplement the complaint, the
District Court was aware that he had filed his application; since the Secretary stipulated

{h-t'the application-had been filed, the defect, inJhc:p!easlings surely did .not prejudice
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The same reasoning applies to the present casc., Although the . cretary
moved to dismiss for failure to exhaust administrative remedies, at-une hear-
ing on the motion he-stipulated that no facts were in dispute, that the case
was ripe for disposition by summary judgment, aznd that the only issue be-
fore the District Court was the constitutionality of the statute!® As in
Salfi, this constitutional question is beyond the Sceretary’s competence. In-
deed, the Secretary has twice stated in this Court that he stipulated in the
District Court thut Espinosa’s application would be denied for failure to
meet the durational residence requirement.’* Fos jurisdictional purposes,
we treat the stipulation in the District Court as tantamount to a decision
denying the application and as a waiver of the exhaustion requirements.
Cf. Weinber,, r v. Wiesenfeld, supra, at 640 n. 6, 641 n. 8.

We conclude, as we did in Salfi, that the Secretary’s submission of the
question for dec.sion on the merits by the District Court satisfied the statu-
tory requirement of a hearing and final decision. We hold that Espinosa’s
claim, as well as the claims of Diaz and Clara, mu: ‘be dscided.

11

There are literally millions of aliens within the jurisdiction of the United
States. The Fifth Amendment, as, well as the Fourteenth Amendment, pro-
tects every one of these persons from deprivation of life, liberty or property
without due process of law. Wong Yang Sung v. McGrath, 339 U.S. 33,
48-51; Wong Wing v. United States, 163 U.S. 228, 238; see Russian Vol-
unteer Fleet v. United States, 282 U.S. 481, 489. Even one-whose presence
in this country is unlawful, involuntary, or transitory, is entitled to that con-
stitutional protection. Wong ¥ang Sung, supra; Wong Wing, supra.

The fact that all persons, aliens and citizens alike, are protected by the
Due Process Clause loes not lead to the -further-conclusion that all- aliens
are entitled to enjoy all the advantages of citizenshiz or, indeed, to the
conclusion that all aliens must be placed in a single homogenous legal classi-
fication. For a host of constitutional and statutory provisions rest on the
premise that a legitimate distinction between citizens and aliens may
justify attributes and benefits for one class not accorded to the other; 12

* Record on Appeal, at 224-227. See Memorandum of Law in Support of Defendant’s
Motion for Summary Judgment and in Opposition to Plaintiffs’ Motion for Summary
Judgment, Record on Appeal, at £59-260.

¥ Jurisdictional Statement, at 3 n. 3; Brief for the Appellant, at 53 n. 5. In his
Supplemental Brief, filed after our decision in Salfi, the Secretary argues that -the
District Court did not possess jurisdiction over Espinosa’s elaim because it was not
until after the Distriet Court had issued its injunction that the Secretary resolved an
unspecified factual issuc presented by Espinosa’s application, and that such a belated
confirmution that Espinosa’s application should be-denied could not confer jurisdietion
upon the District Court nunc pro tunc. Supplemental Brief for the Appellant, at 4 and
n. 1. However, the District Couct’s jurisdietion was not founded upon the Seeretary’s
subsequent confirmation that Espinosa’s application should be denied, but rather upon
‘the Secretary’s stipulation in the District Court that no factual issues remained, that
the case was ripe for disposition by summary judgment, end that the only issue was
the constitutionality of the statute. Even though Salfi had not been decided when he so
stipulated, he is not now free to withdraw his stipulation, and no reason appears why
he should be permitted to do so,

2 The Constitution proteets the p-ivileges and imme aities only of eitizens, Amend.
XIV, §1; see Art. IV, §2, cl. 1, and the right to * ie only of citizens. Amends. XV,
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and the class of aliens is itself a heterogenous multitude of persons with a
wide-ranging variety of ties to this country.?®

In the exercise of its broad power over naturalization and immigration,
Congress regularly r-akes rules that would be unacceptable if applied to
citizens. The exclusion of aliens™ and the reservation of the power to

XIX, XXIV, XXVI It requires that Representatives ha¥e been citizens for seven years,
Art. I, §2, cl. 2, and Senators citizens for nine, Art. I, §3, cl. 3, and that the President
be a “natural born Citizen.” Art. II, § 1, cl. 5.

A multitude of -fedcral statutes -distinguish between citizens and aliens. The whole
of Title 8 of the United-States Code, regulating aliens and nationality, is founded on the
legitimacy of distinguishing citizens and aliens. A varicty of other federal statutes provide
for disparatc treatment of aliens and citizens. These include prohibitions and restrie:
tions_upon _government.employment of aliens, e. g., 10 U.S.C. §5571; 22 U.SC. §1044
(e), upon private employment of aliens, e. g., 10 U.S.C. §2279; 12 US.C. §72, and
upon investments and businesses of aliens, e. g, 12 U.S.C. §619; 47 US.C. §17;
statutes excluding aliens from benefits available to citizens; e. g, 26 U.S.C. §931 (1970
.#d. and-Supp. 1V); 46-U.S.C. $1171(a), and from protections extended to citizens,
e g+ 19 US.C. §1526; 29 U.S.C. §633a :(1970 ed., Supp. IV); and statutes imposing
added burdens -upon alicns, e, g., 26 U.S.C. §6851(d); 28 U.S.C. $1391(d). Several
statutes treat-certain -aliens more favorably than citizens. E. g., 19°U.S.C. §1586(e); 50
U.S.C. App. §453 (1970 €d., Supp. V). Other statutes, similar to the one at issue in
this case, provide for equal treatment of citizens and aliens lawfully admitted for
permanent residence. 10 U.S,C. §8253; 18 U.S.C. §613(2) (1970 ed., Supp. IV). Still
others equate citizens and aliens who have declared their intention to bccome citizens.
E. g, 43-US.C. § 161; 30 U.S.C. §22. Yet others condition equal tieatment of an
alien upon reciprocal treatment of United Stutes citizens by the alien’s own country.
E. g, 10 US.C. §7435(a); 28 US.C. §2502,

BThe classifications among aliens established by thc Immigration and-Nationality- Act,
66 Stat. 163, as amended, 8 U.S.C. § 1101 et seq. (1970 ed. and Supp. IV), illustrate the
diversity of aliens and their ties to this country. Aliens may be immigrants-or non-
‘immigrants. 8 U.S.C. § 1101 (a) (15).- Immigrants, in turn, are_divided into those who are
subject to numcrical limitations upon admissions and those who are not. The former
are subdivided into preference classifications which include: grown unmarried children
of citizens; spouses and grown unmarricd children of aliens lawfully admitted for
permanent residence; professionals and those with exceptional ability in the sciences
or arts; grown married children of citizens; brothers and sisters of citizens; -persons-who
perform specified permanent skilled or unskilled labor for which a labor shortage exists;
and certain victims of persecution and catastrophic natural calamitics who were granted
conditional entry and remained in. :he United States at least two years. 8 U.S.C.
$1153(a) (1)=(7). Immigrants not subject to numerical limitations include: childrea
and spouses of citizens and parents of citizens at least 21 ycars old; natives of inde-
pendent countries of the Western Hemispherc; alicns lawfully admitted for permanent
residence returning from* temporary visits abroad; certain former citizens- who may
reapply for-acquisition of citizenship; certain ministcrs of religion; and certain-em.
ployees or former employees of the United States -Government abroad. 8 U.S.C.
$8 1101 (a) (27), 1151(a), (b). Nonimmigrants include: officials and employees of
foreign governments and certain international organizations; aliens visiting temporarily
for business or pleasure; aliens in transit through this country; alien erewmen serving
on a vessel or aircraft; aliens cntering pursuant to a treaty of commerce and navigation
to carry on trade or an enterprise in which they havc invested; alicns entering to study
in this country; certain aliens coming tcmporarily to perform services or labor-or-to
serve-as trainces; alien represéntatives of the forcign press or other information media;
certain aliens coming temporarily to participate in a program in their field of study
or specialization; alicns engaged to be married to citizens; and certain alien-employecs-
entering temporarily to continuc to render services to the same employers. 8 U.S.C.
$1101(a) (15). In addition to lawfully admittcd alicns, therc are, of course, aliens who
have entered illegally.

U Kleindienst v. Mandel, 408 U.S. 753, 765-770,
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deport ** have no permissible counterpart in the Federal Government’s
power to regulate the conduct of its own citizenry.?® The fact that an act of
Congress treats aliens differently from.citizens does ~ot in itself imply that
such disparate treatment is “invidious.”

In particular, the-fact that-Congress has provided some welfare benefits
for citizens does not require it to provide life benefits for all aliens. Neither
the overnight visitor, the- unfriendly agent of a hostile foreign power, the
resident diplomat, nor the illegal entrant, can advance even a colorable con-
stitutional claim to a share in the bounty that a conscientious sovereign -
-makes-available to its own citizens and some of its guests. The decision to
share that.bounty-with our guests may take into account the character of
the relationship between the alien and this country: Congress may decide
that as-the alien’s tie grows stronger, so does the strength of his claim to an
-, ¢+jual share of that munificence. )

: The real question presentéd by this case is not whether discrimination
between citizens and aliens is permissible; rather, it is_whether the statutory
discrimination within the class of aliens—allowing benefits-to-some aliens ’
but not to others—is permissible. We turn to that question.

S 11

For reasons long recognized as valid, the responsibility for regulating the
relationship between the United States and our alien visitors has been
committed to the political branches of the Federal Government.?? Since de-
cisions in these matters may implicate our relations with foreign powers,
and-since a wide variety of classifications must be defined in the light of
changing political and economic circumstances, such decisions are fre-
quently of a-character more appropriate to either the legislature or the
-executive than to the judiciary. This very case illustrates the need for flexi-
bility in policy choices rather than the rigidity often characteristic of con-
stitutional adjudi.ation. Appellees Diaz and Clara are but two of over
440,000 Cuban refugees who arrived in the United States between 1961
and 1972."* And the Cuban parolees are but one of several categories of
aliens who have been admitted in order to make a humane response to a
natural..catastrophe or an international political situation.’® Any rule of
constitutional law that would inhibit the flexibility of the political branches
of government to respond to changing world conditions should be adopted

¥ Galvan v. Press, 347 U.S. 522, 530-532; Harisiades v. Shaughnessy, 342 U.S. 580,
584-591.

®See Zemel v. Rusk, 381 U.S, 1, 13-16, Aptheker v. Secretary of State, 378 U.S. 500,
505~514; Kent v. Dulles, 357 U.S. 116, 125-130.

“[Alny policy toward aliens is vitally and intricately interwoVén with contempo.
raneous- policies in-regard to the conduct of foreign relations, the war power, and the
maintenance of a republican form of government. Such matters are so exclusively
entrusted to the political branches of government as to be largely immune from judicial
inquiry or ‘interference.’ Harisiades v. Shaughnessy, 342 U.S. 580, 588-589 (footnote
omitted). Accord, e. g, Kleindienst v. Mandel, 408 U.S, 753, 765~767; Fong Yue Ting
v. United States, 149 U.S, 698, 711~713, :

BCuban Refugee Program, Weekly S.atistical Report for November 13-17, 1972,
Joint Appendix, at 40.

- Q *See 8 U.S.C. $8:1153(a) (7), 1182(d) (5).
: : »
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.~ only with the greatest caution.?® The reasons that preclude judicial review

3 °. . of political questions ®' also dictate a narrow standard of review of deci-
" sions made by the Congress or the President in the area of immigration.
.and naturalization. . . .

Since it is obvious that Congress has no constitutional duty to provide
all aliens with the welfare benefits provided to citizens, the party challenging |
the:constitutionality of the particular line Congress-has drawn has the bur- .
den-of advancing principal reasoning that will at once invalidate that line

- ahd—ng‘tztolera’ge:& different line separating some-aliens.from others. In this
' case the appelices have challenged two requirements, first-that the alien be
-admitted-as- a- permanent resident, and second. that his -residence be of a
duration of at-least five years. But if these requirements were eliminated,
surely Congress would at' least require that the alien’s entry Le lawful;
even-then, unless mere transients_are to be held constitutionally entitled -to-
benefits, some durational requirement would certainly be appropriate. In
short, -it. is unquestionably reasonable for Congress to make an alien’s
eligibility-depend-on -both the character-and-the duration of his residence.

“Since neither requirement-is wholly irrational, this case essentially involves \

nothing ‘more than a ¢laim that it would have been more reasonable for
Corigress to select somewhat different requirements of the same kind.

We may assume that the five-year line drawn by Congress is longer than
necessary to-protect the fiscal integrity of the program.?? We may also as.
sume that unnecessary hardship is incurred by persons just short of quali-
fying. But it remains true that some line is essential, that any line must
produce some harsh and apparently arbitrary consequences, and, of greatest
importance, that those who qualify under the test Congress has chosen may
reasonably be presumed to have a greater affinity to the United States than.

*:An unlikely, but nevertheless possible consequence of holding that appellees are
constitutionally entitled to welfare benefits would be a further -extension of similar
benefits to over 440,000 Cuban parolees.

*'It is apparent that several formulaticas which vary slightly according to the
settings in which the questions arise maydescribe a political question, although.each
‘bas one or more elements which identify it as essentially a function of ‘the separation
of _powers. Frominent on the surface of any case held to involve a political “question is
found-a textually demonstrable_constitutional .commitment of -the-issue-to -a-coordinate-
-political department; or a lack of judicially discoverable and manageable standards ‘or
resolving it; or the impossibility-of deciding without _an initial_policy_determination-of-a-
kind clearly for-nonjudicial discretion; or the impossibility of a court’s undertaking
independent resolution without expressing lack of the respect due coordinate branches
of -government; or an unusual need for unquestioning adherence to a political decision
already made; or the potentiality of embarrassment from multifarious pronouncements
_by various departments on one queation.” Baker v. Carr, 369 U.S. 186, 217..

* The District Court held-that the durational residence -requirement was not rationally
related to maintaining the fiscal integrity of the Medicare Part B program because-
the -program is financed on-a “current cost” basis, half by appropriations. from the
general revenues and half by premiums from enrolled individuals; becaiise aliens who
do not meet *he residence requirement would constitute no greater hurden ‘on the
general revenues than enrolled citizens who _have not paid federal taxes or who pay
their premiums from féderally subsidized welfare benefits;_ because aliens, like citizens,
must _pay federal taxes; and because the residency requirement only postopones treatment

@ ~ tliens until costlier medical-care is necessary 361 F. Supp., at 10-12.
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those who do not. In short, citizens and those who are most like citizens
-qualify. Those who are less like citizens do not.

The task of classifying persons for medical benefits, like the task of
drawing lines for federal tax purposes, inevitably requires that some per-
sons who have an almost equally strong claim to favored treatment be placed
on different sides of the line; -the differences between the eligible and the
ineligible are differences in degree rather than differences in the character of
their respective claims. When this kind of policy-choice must be made, we are
especially reluctant to question the exercise of congressional judgment.*®
In this case, since appellees have not identified a principled basis for pre-
scribing a different standard than the one selected by Congress, they ‘have,
in-effect, merely invited us to substitute our judgment-for that of Congress
in deciding which aliens shall be eligible to participate in the-supplementary
insurance program on the same conditions as citizens. We decline the invi-
-tation.

18y

The cases on which appellees rely are consistent with our conclusion
that this statutory classification does not deprive them of liberty or property
without due process of law.

Graham v. Richardson, 403 U.S. 365, provides the strongest support for
appellees’ position. That case holds that state statutes that deny -welfare
benefits to resident aliens, or to aliens not meeting a requirement of dura-
tional residence within the United States, violate the Equal Protection
Clause of the Fourteenth Amendment and encroach upon the exclusive
federal power over the entrance and residence of aliens. Of course, the latter
ground of decision actually supports our holdizng today that it is the busi-

“ness_of the political branches of the Feders! Government, rather than that
of either the States or the federal judiciary, to regulate the conditions of
entry and residence of aliens. The equal protection analysis also involves-
significantly different considerations "because it concerns the relationship
between aliens and the States rather than between aliens and the Federal
Government.

Insofar as state welfare policy is concerned,* there is little, if any, basis
for treating persons who are citizens of another State differently from
persons who are citizens of another country. Both groups are noncitizens
as far as the State’s interests in administering its welfare programs are
concerned. Thus, a-division-by a State of the-category of persons who are
not citizens of that State into subcategories of United States citizens and
aliens has no apparent justification, whereas, a comparable classification
by the Federal Government is a routine and normally legitimate part of its
business. Furthermore, whereas the Constitution inhibits-every State’s power
to restrict travel across its own borders, Congress is explicitly empowered
to #yercise that type of control over travel across the borders of the United

B woinberger v. Salfi, 422°U.S. 749, 768-714; Dandridge v, Williams, 397 US. 471,
483-487.

3 We have left open the question whether a State may prohibit aliens from holding
eletive or important nonelective positions or whether a State may, in some circum-
stances, consider the alien status of an applicant or employee in making an individual-
jzed employment decision. See Sugarman v. Dougall, 413 U.S. 634,:646-649. In re Griffith,

. 413 U.S. 717, 728-729 and n. 21.

x
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States,?
The distinction between the constitutional limits on state power and
the .constitutional® grant of power to the Federal Government also ex-

-plains -why appellees reliance on Meniorial Hospital v. Maricopa-County,

415 US. 250, is misplaced. That case involved Arizoma’s requirement
of durational residence within a county in order to receive nonemer-
genicy medical :care at the county’s expense. No question of ahenage
was involved. Since the sole basis for the classification between resi-
dents impinged on the constltutxonally guarantecd right to- travel within
the -United States, the holding in Shapiro- v. Thompson, 394 U.S.
618, required that it be justified by a compelling state interest.?® Find-
ing no such justification, we held that the requirement violated the
Equal Protection Clause. This.case, however, involves nostate impairment
of ‘the riglit to travel—nor indeed” any impairmeént whatéver of the -right
to-travel within the United States; the predicate for the equal protection
analysxs ‘in those-cases is simply not present. Contrary to appellees’ char-

-acterization, it is not “political hypocrisy” to recognize that-the Fourteenth

Amerdment’s limits on state powers are substantially different from the con-
stitutional -provisions applicable.to the federal power over immigration.and
naturalization.

Finally, we reject the suggestion  that United States Dept. of Agnculture
v. Moreno, 413 U.S. 528, lends relevant support to appellees’ claim. No
question involving alienage was presented in that case. Rather, we found

that the denial of food stamps to households containing unrelated members

was not only unsupported by any rational basis but actually was intended to
discriminate against certain politically unpopularfgroups. This case involves
no imgairment-of the freedom of association-of either citizens or aliens.

We hold- that § 13950(2) (B) has not deprived appellr.s of liberty or
property without due process of law.

The judgment of the District Court is — Reversed

¥UState alien residency requirements that either deny welfare benefits to noncitizens
or condition them on longtime residency, equate with the assertion of -a right, incon.
sistent with federal policy, to deny entrance and abode. Since such-laws encroach upon
exclusive federal power, they are constitutionally impermissible.” Grakam v. Richardson,
supra, at 380.

*In Shapiro v. Thompson, we held that state-imposed requirements- of durational
residence within the State for receipt of welfare benefits denied equal protection because
such réquirements-unconstitutionally- burdened-the -right to-travel-interstate. Since-the
n;quxrements applied to aliens and citizens nhke, -we did not_decide whether the right
to travel interstate was conferred only upon citizens, However, our holding-was predicated
expressly on the requirement “that all citizens be free to travel throughont the length
and bresdth of our land uninhibited by statutes, rules, or regulations which unreason.
ably burden or restrict this movement.” Id., at 629. See Graham v. Richardson, supra,
at-375-376, 377-380.

App.lises also gain no support from Washkington v. Legrant, 394 U.S. 618, a case
decided with Skapiro v. Thompson. Legrant involved a congressionally imposed require.
ment of one year’s residence within the District of Columbia for receipt of welfare bene.
fits. As in Shapirov. Thompson, no «uestion of alienage was involved. We held that
the requirement violated the Due Process Clause of the Fifth Amendment for the same
reasons that the state-imposed durational residence requirements violated the Equal
Protection Clause of the Fourteenth Amendment, Id., at 641-642. Unlike the situation
in Shapiro and Legrant, the durational residence requirement in this case could at most
deter only the travel of aliens into the United States. The power of Congress to prevent
the travel of aliens into this country cannot seriously be questioned.
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Marital Relationship

SECTION 1614(d)2) and 1614(f)(1) (42 U.S.C. 1382c¢(d)2) and
1382¢(f)(1))—~SUPPLEMENTAL . SECURITY INCOME-—MARITAL
RELATIONSHIP

20 CFR 416.1003(b) and (c) and 416.1005(a) SSR 76-27

The claimant and a woman whom he-nolds out to the community_to be Jus-
wife, reside-in a State which does not recognize common-law marriages. The
Social:Security Administration determined that a husband-wife relationship
existed,according to section 1614(d)2) of the Social Security Act. The claim-
ant_contended -that since the State of his residence does not recognize-a
:marriage relationship, the Federal Govemment should be precluded from
irecognizing one. Held, a husband-wife relationship as defined in section
1614(dX2) of the Social Security Act, as amended, does exist whether or not
such relationship is recognized by the State in which they reside. Because of
this relationship, the claimant is subject to the income and resource deeming
provisions of-section 1614(f)(1) of the Social Security Act.

The general issue is whether the claimant is a “husband” under section
1614(d)2) of the Social Security Act, as amended, and if so, is the
claimant affected by the deeming provisions of section 1614(f)(1) of the
Social Security Act, as amended. The specific issues to be decided
-are: Whether the claimant-and a woman who are holding themselves out
as man and wife to the community-in which they reside, ‘are husband and
wife under the Social Security Act; and what effect would a State’s
nonrecognition of a common-law marriage have in the final determination
as-to whether they are husband and wife?

The claimant, an obviously disabled individual, appeared-at the hear-
ing with a woman whom he identified as his wife, Eve. Claimant admitted
at-the hearing that -he considered Eve to be his wife and that they had
lived together holding themselves out to the community as mai and wife
since 1971. He indicated that there had never been a formal marriage
ceremony-binding them but that they looked upon one another as hus-
band and wife. Eve also indicated in her testimony at the hearing that the
claimant’s testimony was substantially correct. Both indicated that the

O hild now living with them was the natural son of the claimant and Eve.

.ERIC
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P ‘Section 1614(d)(2) of the Social Security Act provides that:

i “In determining whether two individuals are husband and wife for purposes
3 . of this title, appropriate State Law-shall be applied;:except that . . . if a man
2w - - -and woman are found to be holding themselves out to the community in which
T they reside as husband and wifé, they shall be so considered for purposes of
- this title notwithstanding any other provision of this section.”

Section 416.1005(a) of Regulations No. 16 reads in part as follows:

“Two individuals may be considered to be husband and wife forthe purpose
of determining that one is the spouse of the other under title XVI of the Act if
at-the time-the application for payments-is made or at-any later date:

(1) The individuals are living togéther in the same household, and holding '
themselves out-to-the community in which they reside as husband and
wife . . .

Section 416.1003(b) and (c) of Regulations No. 16 in this regard reads as
follows: . }

“For-purposes of this subpart, the term thouseiiold’ means one or more
-indiziduals living as-a family unit.in a single placé of abode . . . A’man and
- .- woman-are ‘holding themselves out.-as_husband_and wife’-if they represent
themseélves as husband and wife (or as married to each other) to relatives,
friends, neighbors, or tradespeople with whom they do business.”

Claimant does not contest the factual situation in the case but dis-
- agreae with the legal application of the Law and Regulations dealing with
the legal definition of husband and wife and the application of deeming
“provisions. Claimant’s main contention is that since the State of Ken-
) tucky does not recognize common-law marriages that this would preclude
- ~ the Federal Govemnment, specifically the Social Security Administration,
from recognizing their common-law marriage, and thus finding- that
claimant and Eve were husband and wife and further finding-that the
deeming provisions of the Social Security Act would-apply.

Since claimant and Eve have conceded that they have held themselves-
out as-husband and wife-in the community, and have considered-them-
selves-to be husband and wife since 1971, the question for decision is,
what effect does the State of Kentucky’s refusal to recognize common-law
marriage have on the Federal Government’s recognition of-the claimant
and Eve as husband and wife? The answer is found in the above cited
Section 1614{d)(2) of-the Social Security Act.

This section of the Act is intended to inform us that whether or not a
State recognizes a common-law marriage is not the criteria by which the
Federal Government will ultimately decide whether or not a man-and
woman are truly husband and wife. This section indicates that if a State
wereto find a common-law relationship between a man and woman and
were to recognize such relationship as a valid marriage, the Federal
Government would accept this in determining-that they were -man and
l wife. In‘the reverse situation where no valid marriage is recognized by a
' State, the Federal Government, more specifically the Social Security

Administration, is directed to look at the specific relationship between

‘the man and woman themselves, i.e., do they treat ong another as man

and wife, do they indicate to others in the surrounding area in which they
QO vethat they are man and wife?
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Once it is determined that claimant and Eve are husband and wife,
whether common-law or otherwise, or whether or not recognized by the
State in which they reside, the application of the deeming provisions of
the Social Security Act must follow. Subject.to certain exclusions in the
Social Security Act, the income and resources of Eve will be deemed to
the claimant.

In view of the above premises, the Hearing Examiner:-concludes that
the claimant and Eve are husband and wife and have been husband and
wife, according to their own testimony, since 1971 and, will continue to be
husband and wife: ‘Furthermore, since they are husband and wife, as
defined by Section 1614(d)(2), Social Security Act, as amended, they
automatically are subject to the income and resources deeming provisions
of Section 1614(f)(1) of the Social Security act, as amended, which pro-
vides:

~ “For purposes of determining eligibility for and the amount of benefits for any
individual who is married and whose spouse is living with him in the same
household but is not an eligible spouse, such individual's income and re-
sources shall be deemed to include any income and resources of such spouse,

whether or not available to such individual, except to the extent determined
by the Secretary to be inequitable undert  circimstances.” y *

ERANP

It is the decision of the Hearing Examiner that the claimant and Eve are

‘husband and wife as defined by Section 1614(d)(2) of the Social Security

Act, as amended, and as such they are subject to the income and
resources deeming provisions of Section 1614(f)(1) of the Social Security
act, as amended.

Definition of Eligible Spouse

SECTION 1614(b) (42 U.S.C. 1382c(b).)—SUPPLEMENTAL SECURITY
INCOME—DEFINITION OF ELIGIBLE SPOUSE

20 CFR 416.1040 and 416.1321(a) SSR 76-41

The claimant for supnlemental security income payments and her spouse
separated in September-1974;_both continued to live alone. The couple obtained
a divorce in March 1975. Payments to the spouse were suspended by the Social
Security Administration in December 1974 after his checks were returned by the
postal service as undeliverable. The claimant contends she should have received
a payment as an eligible individual at the time the spouse’s payments ceased.
Held, through March 1975, the claimant and her spouse continue to meet the
g‘eﬁnition of an cligible couple as set forth in section 416.1040 of Regulations

0..16.

The claimant and ker husband were married on January 24, 1971. Prior

‘to September 30, 1974, both were eligible for supplemental security income

benefits and were receiving said benefits as an eligible couple. A determina-
tion was made that, effective October 1974, the benefits would be reduced
in consideration of income which her hushand was receiving as an employee.

The claimant objected to such reduction stating that she and her husband

) eparated-on September 30, 1974. Her husband left her after they received

ERIC
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‘the notices -that -their -checks -would-be reduced: The claimant’s husband
-allegedly stated he would not support her.

Regulations No. 16, section 416.1040 provides, in general, that where
an eligible individual and an eligible spouse are_receiving payments under
title. XVI of the Social Security Act, the eligible spouse will no longer
qualify-as a spouse, effective with the month following the month in which
the marriage is terminated or deemed terminated. The eligible spouse, if
otherwise qualified, may receive benefits as an eligible individual beginning
with-the month following sich month of termination. A marriage may be
terminated by death, divorce, or annulment. Where a court of competent
jurisdiction issues a decree of divorce, both-parties shall be deemed not
married to each other beginning with the month following the month in
which the decree becomes final. Section 416.1040(c) provides, in effect,
that in the-case- of separation of parties, where neither party begins living
with another individual, that such eligible individual and eligible spouse
shall-not be considered husband and wife effective with the month in which
they have-been separated for six months. The six month period of separa-
tion shall be counted from the date of separation. Where,however, one of

« the parties begins living with another individual, the eligible individual
and eligible spouse shall not be considered husband and wife effective with
the month in which the eligible individual or the eligible spouse commenced

. living in the same household with such other person.

The claimant had not been living with her husband or any other indi-
vidual since September 30, 1974, and for a period of at least six months,
and stated that to the best of her knowledge, her husband had not been

~—living with another individual for a similar period of time.
The marriage wasiterminated by divorce effective March 25, 1975. There-
fore, the parties would have been deemed not to be married to each other
_ beginning with the month following the month in which the decree became
final, in this case, April 1975,
‘In addition, on March 30, 1975, the claimant .and her spouse were sepa-
. rated for a period of six months, neither party having begun living with
= another individual in the interim. Thus, the claimant and her spouse should
not have been considered to be husband and wife for the purpsses of title
XVI of the Social Security Act effective March 30, 1975, and the claimant,
being presumably otherwise qualified, should have received payments as an
eligible individual effective the following month, April 1975.

It is, however, the contention of the claimant and there is an-abundance of

evidence, both in the form of testimony and ‘décumentary evidence to the

_ effect- that the claimant did-not receive-support- from her former husband
prior to September 30, 1974, nor after that date. There is, however, no
provision under title XVI of the Social ‘Security Act for consideration of
whether support is being given between-members of an eligible couple, that
is, an eligible individual and an eligible spouse, or how benefits which- are
received are divided and apportioned between them, or how such benefits
are to be used. The law provides that an eligible individual with an eligible
spouse receives benefits at a different rate than that of an eligible individual
alone. Whether a member of an eligible couple is or is not receiving support
from her spouse is, therefore, not determinative of the issues to be decided
in-this case.

O The claimant further contended that her former husband’s benefits were

O
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terminated effective December 1, 1974, -and that following the separation-
on September 30,1974, the husband maintained a separate residence where
he received his SSI' checks. She further stated that payments con*:nued
until December 1, 1974, then his benefits were terminated as his October
check was returned to Social Security because he no longer resided at the

. address he had previously given and no additional or forwarding address
was provided.

The claimant contends her husband did not receive payments after Sep-
tember 1, 1974, -and for all practical .purposes was terminated on or about
October 1, 1974. Since the theory of a reduced check to the claimant is
‘based on" payments-to her- spouse, no reduction was in order after October
1, 1974, as her spouse at that time was receiving-no-payments.

Subpart M of Social Security Regulations No. 16 provides for suspensions !
and terminations of supplemental security income benefits. Section
416.1321(a)- of said- Subpart M provides as follows:

“When suspension is proper. Suspension of -benefit payments is required when
a-recipient_is alive but no longer meets the requirements of eligibility under
title XVI of the Act.(see Subpart B of this-part) and termination in accordance
with section 416.1331-416.1335 .does not apply. {This subpart does not cover
suspension-of.payments for administrative reasons, as, for-example, when mail
is returned.ss undeliverable by the. postal service and the Administration does
not have a_valid mailing address for a recipient or when the representative
payee -dies and a search is underway for a substitute representative payee.)"”

The husband’s benefits were not suspended or terminated within the
meaning of the above cited section of Regulations No. 16, but the payments -
were -suspended for administrative reasons, as when mail is returned as
undeliverable by the postal service and the Social Security Administration
does not have a valid mailing address for a recipient. In the absence-of
evidence to the contrary, it appears the husband continued to be eligible for
benefits and was a member of an “eligible couple” from the time of sepa-
ration through the month of March. The claimant, therefore, was-also a
member of an eligible couple (or more accurately) an eligible individual
with an eligible spouse. '

Therefore, it is held that the claimant’s supplemental security income
benefits should:have been reduced effective October 1974 because of her
eligible spouse’s income, but that claimant being otherwise qualified, should.
receive payments as an eligible individual effective April-1975.

Eligibility—Marital Relationship

SECTION 1614(d) (2) (42 U.S.C. 1382c(d) (2) ) —SUPPLEMENTAL SE-
CURITY INCOME—ELIGIBILITY—MARITAL RELATIONSHIP

SSR 76-42

20 CFR 416.1003(c), 416.1005(a) (1), 4161007, 4161035, and
o 416.1185(a)

-ERIC 150
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Eligibility:Mirital Relationship

The claimant lives in the same household with a person of the opposite sex
“vr~and they are known throughout the community in which they live as man and
wife.-The claimant contends she is not in a husband-wife relationship with the
peron with whom she has been living because she is still-legally married to
arother man. Held, ihe claimant is determined to be in a marital relationship
for Supplemental Security Income-purposes as defined by Section 1614(d) (2)

of the Social Security Act, as amended.

The claimant stated that she has lived with W since 1945 following a
separation from her lawful husband. “I began living with W and have lived
with him since then (1945)—althongh we have never been married. W and
I have four children; two of them still live-at home with us. He lists me as
his wife-on his-tax returns, we have-a joint checking account and our car.
is-in hoth our names.”

A copy of W’s wage and tax statement discloses that he earned-$15,501.95
in 1974. In addition, a receipt of rent discloses that the lessor of the
claimant’s premises referred-to-t* claimant and W as Mr..and Mrs. W.
1 On July 10, 1975, the claima.t -  nded to a:series of five questions
‘prepounded by the Social Security...  .stration in order to determine the
claimant’s living arrangements and marital status. Ii: this document the
claimant -stated that *. . . sometimes we call ourselves Mr. and Mrs. but
mostly we introduce ourselves by first names.” When asked how the mail
is addressed. to the claimant and” W, the.claimant responded *. . . some-
times it’s addressed to-Mr -+ I Mrs, W

20 C.F.R. 416.1002' _) «tat~ * dt a man and s woman are ‘holding them-
selves out as husbana *v wi1€ if they cepresent themselves as husband
and wife (or as married-to each -othir) to relatives, friends, neighbors or
tredespeople with whom they do business.

20 CF.R. 416.1005(a) (1) defines 'a marital relationship for supple-
mental sezcurity income purposes to include individuals that are living
‘together in the same household, and holding themselves out to the com-
munity in which they reside as husband and- wife.

20" C.F.R. 416.1007 stares that if a man and woman are living together
in the same household, and holding themselves out to the community in
which they reside as husband and wife, they shall be considered husband
and wife for the purposes of Title XVI of the Act. Where a man and woman
living together in the same household allege as in this case that they are
not husband and-wife and that they are not holding themselves out as such
to the community in which they reside, then they must establish such in
accordance with 20 C.F.R. 416.1035(b).

The evidence is clear that under title XVI of the Social Security Act as
amended a marital relationship between claimant and W has been estab-
lished. The-information supplied pursuant to the requirements.of 20 C.F.R.
416.1035(b) discloses the claimant lives in the same household with the
ineligible individual and they hold themselves out to the community in
which they reside as husband and wife. The mail is often addressed to Mr.
and Mrs. W and he includes the-claimant as a dependent wife on his tax
returns. In addition, the parties hold themselves out to the community as
husband-and wife when being introduced to other people.

As a result of the,claimant’s relationship with W, W’s income is deemed

y *~ be income to-the claimant as required by Regulations No. 16, section
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416.1185 ()< It-is:therefore-held:that:the claimant is not entitled tc Supple-
mental Security Income Yenefits because of excess income.

Amount of Benefits

v

SECTIONS 1611(b)2), 1612(a), and 1614(b) (42 U.S. C 1382(b)(2),
1382a(a), and 1382¢(b))—SUPPLEMENTAL SECURITY INCOME—
AMOUNT OF-BENEFITS—RELATIONSHIP

£ LTI
oFey

‘20 CFR 416.412, 416.432, 416.1001, and 416.110) SSR 76-28

“The ¢laimant and her husband were receiving Supplemental. Security ‘In-
“come: (SSl) as aneligible couple. Their only other source-of income-was-his
social security. benefits. After they separated, they. continued to receive SSI" -~
. benefits at the rate.applicable to. eligible couples. The amount each received
Y was computed by reducing the payment provided eligible couples because of-
’ the husbands social security benefit and dividing;this reduced payment-in
two. One half'was sent to-claimant and one half to her eligible spouse. The ... _ . ...
claimant contended her benefit should be that applicable 1o eligible individu- :
als and that the social security benefits paid to her estranged husband should
w0, —noueducejler SSI- gram Held, the status of the claimant and her spouse as-
an ‘ligible couple continues until they have been separated for 6 months and
b social security benefits are income to the eligible couple which reduces-
the‘samplflm received by each.

3
The general issue to be determined is the amount of Supplemental'
Security- Income -benefits-payable to- clalmant The specific-issues are:
(1) will the claimant.and her husband. be treated as a- couple during the
...__first 6 months-of their. separation; (2) will social-security benefits of an
eligible spouse, who-is the husband of claimant, be considered as-un-
earned-income i computing the benefits payable to an-eligible couple;
and (3) should the Supplemental Security Income_benefits payable to an-
; eligible couple be divided-equally between‘the claimant and her eligible
: spouse?
o Claimant and her husband were converted from the State welfare rolls
- on January 1, 1974. At-that time, they were an eligible_couple. Claimant’s
husbandfreceived a title/II social security benefit-of $94.80 a month. In-
September 1974,-claimant and her-husband separated The Social Secu-
rity Administration has inclv fed in the computation of claimant’s-grant a z
part of this income of her eligible spouse.

Section 416.412 of Regulations No. 16 provides, in effect, that benefits _
under this part for an eligible couple shall be payable at.the rate of $210
per month for the period ending June 30, 1974, and at the rate of $219 per
month _for the remainder of 1974 and any calendar year thereafter, re-
duced by the amount of income not excluded pursuant to Subpart K.of
Regulati sns No. 16, of such individual and spouse.

Section 416.1101 of Regulations No. 16, provides, in effect,,that under
title XVI of the Social Security Act, as amended, an individual’s income
, ‘ncludes all of his own income in cash or in kind, both -earned or un-
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-eatned; -and includes all the incoinie of his or her-eligible spouse.

The social. security benefit paid: to the husband, after applying the
appropriate exclusion, is used to determine the- amount of SSI benefits
paid«to claimant and-her eligible spouse. The social security payment-of
$94.80- is.- reduced by the $20 exclusion, §416.1165, leaving countable
income:in the amount of-$74.80 per month. The monthly SSI benefit for a
couple is $219, and this amount is reduced by the countable income of

- $74:80: There remains a balance of a combined benefit amount- totaling
- 8144 :20: One:half of this amount is $72.10, and is payable each month to
¥ - .claimant, §416.501.
: Section-416:1001- of ‘Regulations No. 16-provides, in-effect, that if a
husband and:a wife are both aged, blind, or disabled individuals living in
~-the same household, or if such husband and wife have been separated for
less than 6 months; and such husband and wife are eligible for payments
under-title XVI of‘the Ant, such payments-shall be made to them-as-a
-couple. The payment made for an eligible couple will be less thanthe sum-
of the separate amounts-which they.could receive if each was an eligible
individual. The eligibility of an individual or a couple for a payment for a
month will be'based on their marital status on the first day -of the-month.
Any subsequent change in marital status withiri a month will not-affect
the eligibility for, of the amount of, the payment for such-month.

Section 416.432 of Regulauons No. 16, subsection (d), provides, in
effect, that when there is-a dissolution of an eligible couple and each
‘member of the couple becomes-an-eligible-individual for one (1).or two'(2)
months of ‘the quarter, a payment amount for each person shall be
-computed-individually for such months.

The eligibility of an individual or a couple for payment for a month will

 be based on the marital status as of the first day of the month; any
subsequent change in marital status within a month will not affect ehglbll-
ity for or the amount of payment for such month, §416.1001. Claimant and
‘her husband were an eligible couple on September 1, 1974. They sepa-
rated during September 1974. On October 1, 1974, the 7 were separated.
As of-April 1, 1975, claimant and her husband will have been separated
-for a penod of 6 months and, as of April-1, 1975, claimant will be eligible
to receive benefits as an mdmdual These benefits will be in the amount
of $146 per month. -

Claimant submitted a copy of her Decree of Dissolution of Marriage,
which states that the marriage will be dissolved effective May 7, 1975. As
the date of dissolution would be after April 1, 1975, when the 6 months
separation-has ended, it will not affect this decision.

It is the decision of the Hearing Examiner that the status of claimant
-and her spouse as an eligible couple continues until they have been
separated for a period of 6 months. The Supplemental Security- Income

_ benefits payable to claimant and her eligible spouse are to be divided
equally until they have been separated for-a period of 6 months and-that
the.uncarned income of claimant’s spouse is considered income of claim-
ant in computing the amount of Supplemental Security Income benefits.
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Supplemental Security Income
Eligibility—Institutional Status

"SECTION 1611(e)(1)(A) and (B) (42 U.S.C. 1382(e)(1)(A) and (B))—SUP-
PLEMENTAL SECURITY iNCOME—ELIGIBILITY DUE TO INSTITU-
TIONAL STATUS :

20 CFR 416:231 SSR 767

The-claimant for Supplementa) Security Income (SSI) was converted from the
-disability rolls of her local State welfare to the Federal rolls as of January 1974,
Since that time, she has heen a resident of a county owned and operated rest home,
-receives or has available treatment and/or services which are appropriate, and has
not -been absent- from the home in any -month for a period of more than 14
consecutive days. Held, since the claimant is.in residential care rather than in a
capacity- requiring treatment normally furnished by a hospital, an extended care
facility, a nursing home-or an iatermediate care facility; and the home is not
receiving payments on her beha’” under a plan approved under Title XIX of the
Social-Security Act as amended, the claimant is incligible for her SSI benefits.

The general issue before the Hearing Examiner is whether the claimant is
eligible to receive Supplemental Security Income benefits under Title XVI
of the Social Security Act, as amended. The claimant was converted to the
Supplemental Security Income rolls on January 1, 1974. She was.notified
by the Social Security Administration that because she resided in a public
institution Supplemental Security Income checks could not be paid to her.

Applicable law in this case is section 1611(e)(1)(A) of the Act, which
provides the following: *“Except as provided in subparagraph (B), no
person shall be an eligible individual . . . for purposes of this title with
respect to any menth if throughout-such month he is an inmate of a public
institution.” Subparagraph (B) provides:

-

(B) In any case where an eligible individual . . . ig, throughout any month, in a
hospital, extended care facility, nursing home, or intcrmediate care facility
receiving payments (with-respect-t such individual or spouse) under a State
plan approved under title XIX, the benefit under this title for such individual
for such month shall be payable—

()  at a rate not in excess of $300 per year . . . in the case of an individual

& who docs not have an cligible spouse;

(ii) at a rate not in excess of the sum of the applicable rates speeificd in
Subsection (b)(1)-and-the rate of $300 per ycar . . . in the case of an
individual who has an eligible spousc, if only one of them is in such a
hospital, home, or facility-throughout such month; and

(ili) at a rate not in excess of 8600 per year . . . in the case of an individual
who has an cligible spouse, if both of them are in such a hospital, iome, or
facility throughout such month . . .

Thie guestion to be resolved in this decizion is wh;:ther the claimant is-an
inmate in a public institution. Section 416.231 of Regulations No. 16—
which implements §1611(e)(1)(B) of the Social Security Act is applicable

_herein and provides in pertinent part:

ERIC
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:(a) General i
(1) Except as provided in subparagraph (2) of this paragraph, no person shall be an
eligible individual or cligible spouse for purposes of title XVI of the Act with
respect to any month and throughout such month person is an inmate of a
public institution. . . .
(2) ... Wherc an cligible individual . . . is throughout any montli in a hospital . . .
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_sl."led nursing facility . . . or intermediate care facility . . . receiving payments
(witb respect to such individual) . . . under title XIX . . . title XVI. . . shall be
“payable:-a) at a rate of $300 per year. ...

(b)- Deﬁmuons. For purposes of this part, the following definitions shall apply:

(1) An ‘institution’ is an establishment which furnishes (in single or multiple
facilities) food and shelter to four or more persons unrelated to the proprietor
and, in addition, providcs some treatment or services which meet some need
beyond the basic provmon of food and shelter.

(2) A *public institution’ is an institution that is the responsibility of a governmental
unit, or over-which a 5overnmenlal unit exercises administrative control.

(3) An-inmate of a public inatitution’ is a_person who is living in a public institution
and Teceiving treatment and/or services which are appropriate to the person’s
requires.ents. A person is not considered an inmate when he is in-a public
educational-or vocational trajning institution, for purposes of securing educa-
tional or.vocational training.

(4) Being in an institution ‘throughout a month® means a continuous stay involving
24 hours of every day in a calendar month. Brief periods of absence . . . lasting
not more than 14 consecutive days, would not interrupt a continuous stay in the
institution.

The-claimant’s representative testificd that-the claimant resides at a.
health facility licensed by the State Board of Health and it is a
residential and comprehensive health care facility. He also stated that
the home is not a privately owned institution, it is supported through
tax monies from the county taxpayers and is under the dircet opcra-

tion and supervision of the County Commissioners. He further testified
that the home does not receive donations in the form of money from
any private individual or sourccs.

The representative said that there arc medical facilities at the home
that provide 24-hour-a-day nursing serviccs, that a physician is
employed by the facility and the physician treats any and-all residents
there without regard to race, color, or creed or national origin as the
need may arise. The facility also dispenses medication to-the-residents
if ordered by the physician and they ars taken out into the community
for prescribed medical treatment if so prescribed by the doctor.

The representative also testified that although the claimant is resid-
ing in the facility, she is not an inmate of thefacility as defined under
section 1611(e)(1)(A) of the Act. He stated that “the people residing in
the facility arc . . . not committed by a court or any action of anyone
for their living arrangments.”’ The claimant, as well as other residents
of the facility, werc free to lcave the home at any time, they could come
and go as they wished, they were not restricted in any way regarding
their freedom of cgress and ingress at the facility.

The representatwe further stated that the facility is licensed to
partlclpate in title XIX under thé Social Security.Aect, but the claimant
is not involved in the bencfits of that title in this instance because she is
not receiving intermediate or skilled nursing care.

The Hearing Examiner in summarizing the facts set out:

(1) the claimant resides at the facxhty and alsoithat the facility is an
establishment which furnishes in multlple facxlmes, food and
shelter to more than four pcrsons who are_unrclated to the
proprietor. In addition, the facility provides treatment and ser-
vices which are available to meet needs of the claimant that are

Q beyond the basic provisions of iood and shelter.
ERI 55
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() the facility.is a public institution under the Act in that it isan

) institution that is the responsibility of a governmental unit (the

county) and that governmental unit exercises administrative
control over the-facility.

(3):the claimant is-an-inmate.of.a.public institution-and-is living in
the-facility, a public institution (and receiving services there in
which are appropriate to the claimant’s requirements.) The
claimant is. not residing in a public educational or vocational
training institution nor is the claimant residing in the facility for
the purposes 6f securing educational or vocational-training.

The claimant, because she is an inmate of a public institution under
the-Act, is precluded from eligibility for Supplemental Security Income
‘benefits-with respect-to-any complete month she resides-at-the-home.
Périods of absence not more than.14 consecutive days on the part of
the claimant while continuing in the status Jf an inmate of the facility,
do not:interrupt a continuous stay in the facility-in any one month.

The evidence fails to:show that the claimaat’is or has throughout-any-
mionth-been in a hospital, extended-care facility, nursing home-or
intermediate care facility receiving payments with respect to the
-claimant -under a-State plan approved under title XIX of the-Social
Security Act. Hence, the claimant is not eligible for partial payments
under the Act for any complete month that the claimant-resides at the
home,

It is che decision of the Hearing Examiner that the claimant, is
ineligitle for Supplemental Security Income benefits under the provi-
sione of title XVI- of the Social Security Act as amended, and such
ineligibility will continue until such time as the claimant ceases to be an
inmate of a public institution under the Act.

‘Unearned Income

%

SECTIONS 1611(a) (1) -and 1612(a) and (b) (42 US.C. 1382(a) (1), and
1382a(a) and (b)) —SUPPLEMENTAL SECURITY INCOME—
UNEARNED INCOME—SERVICE ALLOTMENTS

20 CFR 416.1102(a) SSR 76-18

The Supplemental-Security Income (SSI) recipient began receiving an allot-
ment -ftom her daughter who was in the military service. The daughte: ‘claimed
the entire allotment was not intended for the sole use of the claimant but rather
to supplement her living expenses. The balance was to be deposited to a joint-

_savings account. The claimant contended that only the amount she actually

used_ for her support should count as her income in computing any SSI-pay-
ment due her. Held, in accordence with sections 1612 (a) and (b) of the
Social Security Act, the entire=allotment is income attributed directly to the
claimast and chargeable to her as “uncarned income” as defined in those
sections. Therefore her SSI payment must be adjusted accordingly,
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1t has been determined that the claimant meets all factors of eligibility

: for supplemental security income except with respect to the question of in-

. .come. Accordingly, the issué.before the Hearing Examiner is whether the

.claimant’s income, other than in:ome excluded pursuant to section 1612(b)

oof the-Social: Security Act, is-at a rate of no more than $1,752 per calendar
year as set forth in section 1611 (a) (1) (A) of the Act.

"_At.the-hearing, the claimant readily-testified that she had been receiving
the sum-of $18Q monthly as-an. allotment from her daughter who entered
‘the Atmy in-June, 1974. These allotments were effective with-the month of
January, 1975, and the claimant testified that the allotment check was made
to her solely.. However, she testified that the intent of the allotment check
-was niot for-her sole use; rather, her daughter had instructed her to place :
the money in a joint savings account and the claimant was'to use what- . ;.
ever was necessary to maintain a decent standard of living, particularly in
the area of food acquisition. According to thé vlaimant, when her- daughter
was, discharged from the Army she planned to use the money left in the
savings- account for educational expenses. The- claimant further téstified s
that she never used all of the $180 monthly for her own expenses. In-fact,
she seldom used as much as onehalf-of the money sent for her own per-
sonal use. Claimant also-testified that at the time that her daughter made
the allotment payable to her, she was not receiving supplemental security
income ‘benefit checks but was subsequently restored to supplemental se-
curity income benefits.

The-claimant- did not-present the savings account book which-would have
shown the deposits -and -withdrawals from the joint account which was
maintained and supplemented with the allotment check.

A representative -of the Social Security Office personally inspected the
records of the Army Finance Center, Indianapolis, Indiana, to verify the
allotment in question. He found that the allotment was in the amount of
$180 monthly beginning January, 1975, through April, 1975, and $100
monthly beginning May, 1975. There was on record a request from the

-~ ~daughter that the allotment be terminated effective July, 1975."

Section 1611(a) (1) (A) of the Social Security Act provides, as pertinent
herein, that a disabled individual who does not have an eligible spouse and .
whose income, other than income excluded -pursuant to section 1612(b) (2)
is at a rate of not more than $1,752 per calendar year shall be an-eligible
individual for.purposes of the Act.

Section 161Z(a) of the Social Security Act states that “income” means
both earned and unearned income. “Earned .income” means only wages and
net earnings from self-employment as defined in sections 203 and 211 of the
‘Act, respectively, (with exceptions as provided in section-1612(a)). “Un-
earned income” means all other income.

Section 1612(b) sets forth the types of income which may be excluded

- in_determining an individual’s income for the-purpose of title XV1 of the

l Social Security Act.

: -Section 1612(b) (2) of the Social Security Act provides, as pertinent
herein, that in determining the income of an individual there shall be

} excluded the first $240 per year (or proportionately smaller amounts for

- © horter periods) of income (whether earned or unearned) other than in

' EMC ome -which-is paid on the basis of the need of the-eligible individual.
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~ Section 416.1102(a) of Regulations No. 16 defines income. The term
“income” -for purposes of title XVI of the Social Security Act (the Supple-
mental .Security Income Law) means .the receipt by an individual of any
pzoperty or. service-which he can apply, either directly or by sale or con-
version, to' meetinghis basic needs for food, clothing, and shelter.

The law- and. regulations cited above provide that a disabled individual
is entitled to- supplemental security income benefits only if her income,
after-excludable dediictions, does=not exceeq\the sum- of 81,752 yearly, or
$438. quarterly (or $146 monthly if. the- clainiant is- potennally entitled to
one or more-payments durmg a -calendar quarter). Regulanons No. 16,
section-416.1102(a) defines income for purposes of title XVI &s the receipt
‘by an-individualof -any-property or service which he can apply (emphasis-
supplied), either directly or by sale or conversxon, to meeting his basic
‘needs-for food; clothing, and shelter. In view-of .this regulation, it becomes-
clear that the:allotment to the claimant by her daughter could have been
wholly- applied- by the claimant toward- meeting her basic needs- for food,
clothing; -and shelter. Tt does-not-matter-that the procéeds of -the allotment
were not, in fact, so applied by the -claimant so-long as-she could have-
apphed the proceeds ih the manner mentxoned by the regulanons Certamly,
,allptment toward her living expenses, as_she testified. However, the regu
lations are-clear that the entire amount of the allotment must be charged
as income to the claimant.

The only exclusion that can be applied toward the allotment proceeds
received by the claimant is the exclusion outlined in section 1612(b)(2)
of the law which provides for an exclusion of $240 yearly or $60 quarterly
or $20 monthly. In this case, section 1611(c) (1) of the law provides for
-¢quarterly computation of countable income.

In-aceordance with the above, *t is conciuded and found by the Hearing
Examiner that the claimant -is not entitled -to supplemental -security income
benefits for the quarter ending in March, 1975, by reason of the fact- that
she was receiving income in excess of the amount allowed by law.

For the three months ending in June, 1975,.it:is. found that the claimant
received the sum of $380 as proceeds of the allotment Deducting the sum
of $60 in- accordance with law, the countable income of the claimant for
that quarter was $320. Deducing $320 from -potential payments of $438
‘(8146 for three months) results in the amount of $118 in benefits owing to
the claimant for the quarter ending June 30, 1975.

Nonexcludable Regources
‘SECTIONS 1602, 1611(a)(1)(B), and 1613(a) (42 U.S.C. 138la,
1382(a)(1){B) and 1382b(a))—SUPPLEMENTAL SECURITY
INCOME—NONEX CLUDABLE RESOURCES

20;CFR 416.1201, 416.1205(a), 416.1210, 416.1218,
Q  6.1224, and 416.1240 . SSR 76-8
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The Social Security Administration disallowed the claimant’s application for
supplemental security income because of excess resources. Under pertinent regulat
tory criteria, a resource is defined to include real or personal property which may
be converted to cash and used for support and maintenance. Thus, the property is
considered a resource if the claimant had the right to convert it to cash to be used
for ‘his support and maintenance. The claimant is allowed to exclude from his
countable resources the value of one vehicle (provided the value does not exceed
prescribed amounts). In addition to cash, the claimant owned several vehicles, and
held a ndte and Deed of Txust, and a contract of sale for balances owed him'for.the
sale of several pieces of property. Held, the excess vehicles, the note and Deed of
Trust, and the contract of sale could be converted to cash and used for the
claimant’s support and maintenance, and thus, after considering their approximate
market value, the claimant’s non-excludable resources exceed the amount permitted
under title XVI of the Social Security Act and he is therefore ineligible for supple-
mental security income benefits.

“Section 1602 of the Social Secirrity Act provides, in part, for'the payment
of benefits by the Secretary of Health, Education, and Welfare, to every
aged individual who is determined to be eligible on the basis of his income
and resources. L

Section 1611(a)(1)(B) indicates that each aged individual who does not
have an eligible spouse and—

whose resources, other than rsources excluded pursuant to section 1613(a), are not

more than (i) *** (ii) in"case such individual has no spouse with whom he is living,
$1,500, shall be an eligible individual for purposes of this title.

Section 416.1205 of Regulations No. 16 states in pertinent part, as
follows:
An aged, *** individual without an eligible spouse may have nonexcludable re-

sources not in excess of $1,500, and not be ineligible for henefits under title X VI of.
the Aect.

The evidence indicates the claimant purchased a 1961 pick-up truck
around 2 years ago for about $350. It is presently operable, but is not
driven because it is not licensed by the State in which he lives due to a
dispute pending over a prior licensing debt of $27.

“He- also owns a 1958 automobile, which is inoperable and which was
putchased for an agreed sum-of.$100, upon which a balance of $49 is
presently due. The claimant continués to own a 2-ton truck, which he
purchased around 1971,which is also opérable. However, this vehicle is
also unlicensed -because of a dispute over the need for a smog device.
Finally, he owns a 1974 motorcycle, which he purchased in October of that
year for about $542.

The approximate market value of the above-said vehicles is reflected as
follows:

1964 Ford truck $100
1958 Simca station wagon $100
1966 2-ton Chevrolet truck 8400

; $600

The claimant’s 1974 motorcycle was excluded a3 a resource pursuant to
§416.1218 of Regulations No. 16.

The claimant sold 22 acres of unimproved land on January 17, 1969, for
$1,800. Said sale was secured by note and Deed of Trust bearing interest'at
the rate of 7)2 percent per annum. He indicated the present balance
thoreof was $1,439.

l{lC 159
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Tt was also indicated by the claimant, that he owned 3 lots and sold same,
pursiant to a coniract of sale around February 1973 for $2,000. The
purchase price was payable at the rate of $25 per month. At the time of the

. - vhearing, the claimant.stated that the purchaser was in default and the
balance due upon the above-said contract of sale was $1,665. If the sale
i p - N ) .
were not.to be compléted,-the:claimant assessed the market value of this
‘property-at- approximately $4,600.
“Liquid resources”’ at_the time of the hearing approximated $95.
o Secticn-416.1210 indicates which resources shall be excludable with the
following language:
" In determining the resources of an individual, the following items shall be excluded:
() The home ‘including the land appertaining thereto® to the extent its value does
-not exceed the-amounts set forthin §416.1212;
{b) Hoasehold goods and persdnal effects to the extent that their total value does
i, _not exceed the amount provided ‘in‘§4l6.12l6;
A {(c).An dutomobile to theextent.that its value does not exceed the value provided
in §416.1218; i
{d) Property of a trade-or business which is essential to the means-of self-sup-
-port as provided in-§416.1222;
(¢) Nonbusiness property which is-essential to the-means of- self-support- as
provided in §416.1224%**

Section 416.1201 of Regulations No. 16 generally defines resources as
follows: :

For purposes of this Subpart L, resources mean cash or other liquid assets or any
real or personal property that an individual (***) owns and could convert to cash to
"be used for his support and mairitenance. If the individual has the right, authority,
or power to liquidate the property, or his share of the property, it is considered a.
resource. If a property right cannot be liquidated, the property will not be consid-
ered a resource of-the indivitual.

In view of the foregoing, it appears the total countable resources-the
claimant are as follows:

3 vehicles 8 600
balance of note and Deed of Trust
(sale January 1959) $1439
balance contract of sale
(sale Februay:s 1973) $1665
cash $ 95
$3799

It is the -decision of the Administrative Law Judge that the claimant’s ~
resources, after exclusiong, exceed the maximum amount permitted under
the law and, therefore, he is not eligible for Suppleinental Security Income
benefits under the Social Security Act.

“ERIC 160




E

Prepaid Burial Contracts ) 157

o ‘Resources—Prepaid Burial Contracts

SECTIONS 1613(a) (42 U.S.C. l382b(a))-—-SUPPLEMENTAL SECURITY

- INCOME—RESOURCES—PREPAID BURIAL CONTRACTS—

MINNESOTA

20.CFR 416.1201(a) T SSR 76-9
i Held, prepaid burial contracts are revocable in accordance with Minnesota State
Jaws and-must be treated as a countable resource in establishing eligibility to

‘Supplemental Security Income.

Thestandard “‘Agreement for Pre-Paid Funeril used in Minnesota con-
tains-the following language:

*“‘Parsuant to the laws of Minuesota, 1953, Chapter 481, the payments made under
this contract ahalLremmn intact as a trust fund until the obligation of this contract
is- fulﬁlled according to its-terms,-or until refunded to the person who made the
paywents (or payment) upon his demand.”’

Funds used to-make payments for a burial trust containing the above

~ language should be treated as resources of the depositor of the funds for the

_purpose of determining eligibility for SSI in Minnesota. This is because the
agreement and the cited Statute, also contained at Minnesota Statutes
Annotated §§149.11-149.14, allow a refund to-be made to the person who
made the payment or payments upon -his- demand, and are therefore
revocable by the depositor of the funds.

Also for consideration were two agreements that were' submitted on
standard forms, however, these forms were modified in that they refer-to
the Funeral Director and purchaser rather than to the Trustee and Be-
neficiary. Moreover, the words “held- in trust” have heen inserted
throughout one of the agrecments and in the other agreement, referance is
made to a Certificate of Deposit.

Although an evaluation of the two nodified agreements would be less
clear-cut than-an evaluation of the standard agreement, the funds used to
make payments under the modified agreements should also be treated as
resources of the depositor of the funds for the purpose of determining
cligibility for SSI benefits in Minnesota,

Generally, we look to State-law to determine whether a particular ar-
rangement is revocable or irrevoeable, however, such laws are not disposi-
tive-of -issues involving whether a person’s property interest in a pre-paid
funeral arrangment is or is not an includable resource for purposes of
determining cligibility for SSI benefits.

Notwithstanding the fact that the modified agreemncnts made no reference
to the laws of Minnesota, 1953, Chapter 481, also contained at Minnesota
Statutes Annotated §§149.11-149.14, -they are subjeet to the requirements
of that law. Minnesota Statutes Annotated §149.11 reads as follows:

- When pnor to the death of any person, hie or someone in his hehalf, enters into any
transaction, makes a contract, or any scries or combination of transactions-or
contracts with another person, partuership, association or corporation, other than
an insurancc comnpany i 1 to do husi in the State of Minnesota, for or

related to the disposition of his body, by the terms of which, certain personal
-property-will be delivered upon his death, or the professional services of a funeral

Q dircctor or embalmer will then be furnished,or b‘(ih. then the total of all money so

RIC
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paid by the terms of such transaction, contract or series or combination of transac-
tions or contracts shall be held in trust for the purpose for which it has been paid
until the obligation of transactions or contracts is fulfilled according to its terms, or
refunded to the person who made the payment or payments, upon his demand.
Accruals of interest or dividends declared upon the suni of money so held in trust
are subject to the same trust. .

The above Statute clearly covers all prearranged funeral plans, whether
they ‘be styled as trust agreements, contracts,.or other modes of transac-
tion. The substance of the arrangements cause the requirements of the
Statute to-apply, rather than the form by which such arrangements are
made. Whenever the substance of a contract-is'a funeral plan, the Statute
directs that the funds paid are to be'held in‘trust until the contract has been
fulfilled or the money is refunded to the depositor of the funds uponhis
-demand: ‘We therefore conclude that-the funeral plans created under the
modified agreement forms are subject to the requirements of Minnesota
Statutes Annotated §149.11, and that revocable trusts are created there-
under. -

T

" Hearings and Appeals

SECTIONS 1631(c) (42 U.S.C. 1383(¢))—SUPPLEMENTAL SECURITY
INCOME—HEARINGS AND APPEALS—EFFECT OF ABANDONMENT

- 90 CFR 416.1423, 416.1450, and 416.1453 " SSR 7643

The claimant filed his application ‘with the State after June 1973 for Aid to
the Disabled and was converted to the-Federal program in January 1974: Sub-
sequently he was notified he did not meet Federal standards to receive SSI
payments based-on disability. He requested a reconsideration of the determina-
tion; such reconsideration upheld the -initial determination. The claimant then
requested a hedring and his Bénefits were continued pending a decision on his
claim. He failed to acknowledge receipt of Notice of hearing and did not
respond to other attempts to contact him. Held, the claimant’s request for
_hearing is dismissed as abandoned in accordance with Regulations No. 16,
section 416.1450. Further held, the reconsideration determination is binding-and
becomes the final decision of the Secretary of Health, Education and Welfare.

The claimant filed his application for Aid to the Disabled with the State
after June of 1973. He was determined to be disabled and entitled to disa-
bility benefits from the State in October of 1973. On January 1, 1974,
claimant was converted from the State to the Federal disability program. On
September 1,.1974, the claimant was notified that since he had not received
any disability check from the State for any month prior to July 1973 and
since it had been-determined-thati he did not meet the Federal standard- of
disability, then he was not entitled to receive any supplemental security
income benefits. He requested a reconsideration of that determination on
October 7, 1974. Claimant was advised on or about November 14, 1974,
that his original denial had been-affirmed and the Social Security Adminis-

Q tration terminated his benefits at. that time.

162




ERIC

IToxt Provided by ERI

__ Hearings and Appeals 159

On.May 29, 1975, the claimant was notified that he had been receiving
supplemental security income benefits for the months of December 1974
through the date of the notification because the Federal court in the case
-of Buckles-v. Weinberger, 398 F. Supp. 931 (1975), held that the Social
Security Administration had used improper Procedures to terminate his
benefits. Claimant-was further instructed-that-if he-still disagreed with the

‘initial and reconsidered determinations, he could request a hearing and’

his benefits would be continued through the rendering of a .decision on
_'his:claim. The claimant filed.a timely request for a' hearing on June 27,
1975. A notice of hearing was mailed on November 7, 1975, to the same
address-that the-claimant listed in his request for hearing dated June 27,
1975. Prior to-the hearing, a-subsequent letter was mailed-to the claimant
on"November 28, 1975. This letter was mailed to the claimant ‘hecause he
had not returned a card-indicating whether he would appear at:the hearing

- ‘nor-had-he-contacted the HearingExaminer as to his intentions. The_claim-

ant. did not -appear at the hearing rior did he respond to the letter .dated
“November 28, 1975. =
‘On December 19, 1975, a notice to show cause for failure to appear was
‘mailed to- the claimant by certified mail, return receipt requested. The
certified letter was- returned -with the notation “refused” -stamped -on it.
The certified letter had been mailed-to -thé-address-listed-by-the ‘claimant-on'
‘his request for hearing. i ‘ - o
The appropriate sections of Regulations No. 16 as apply here are as
follows: .
§416.1423 Effect of a reconsidered determination. The reconsidered
determination:shall be final and binding upon all parties to the reconsidera-

~ “tion-unless. a hearing is requested and a decision rendered or unless such

determination is reopened and revised, pursuant to- § 4161475 and
§ 416.1477, or unless the expedited appeals process is used, in accordance
with § 416.1424 et. seq.

§ 416.1450 Dismissal by abandonmest of party. With the approval of the
presiding officer, a request for hearing: may also be dismissed tipon its
abandonment by the party or parties who filed it. A party shall be deemed
to-have abandoned a request for hearing if neither the party nor his repre.

~ - sentative appears at the-time and place fixed for the hearing and-either:

(a) prior to_the time for hearing such party does not show -gcod-cause-as
to why neither he nor his representative .can appear; or, (b) within a
reasonable period after furnishing of, notice to him by the presiding.officer
to show cause, such party does not show good cause for such failure to
appear and failure to.notify the presiding officer prior to the-time fixed

. for hearing that he cannot appear.

§416.1453 Effect of dismissal. The dismissal of a request for hearing
shall be final and binding unless vacated in-accordance with § 416.1454.

Pursuant to the above cited sections of the regulations, the Hearing’
Examiner concludes that the claimant’s request for hearing should be
dismisséd-as the claimant has abandoned his request for a hearing.

The dismissal means that the findings in the reconsideration determination:

are binding on the claimant since no further decision was rendered (Regu-
lations No. 16, section 416.1423). The reconsideration determination
,Afirmed the initial determination which held that the claimant was not
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disabled.

' Since.the claimant-is in pay status because of the Federal court decision

= - - thisdismissal-means-that his benefits should be ceased immediately and it

also means that the claimant is considered not to have been disabled for
any month after December 1973.

Disposition of Underpayment

SECTION 1631(b) (42 U.S.C. 1383(b))—SUPPLEMENTAT, SECURITY
INCOME—DISPOSITION OF UNDERPAYMENT

20 CFR 416.542(b) SSR 76-10

The supplementil security income recipient lived in a nursing home more than
three years prior toher death, Her-husband filed-as her-representative payee and
also received a supplemental security income payment as an cligible individual. The
claimant died before receiving any- payments. Her husband claimed that aill due
monies should be paid to him. Held: the law is quite definite in listing when and to
whom an underpayment may be made. Although the husband is an eligible indi-
vidual, he was not living with the claimant at the time of her death and does not meet
the requirements of Regulations No. 16, $416.542(h).

The general issue to be determined is whether the husband is-an eligible
recipient of supplemental security income underpayments due his deceased
wife.

The specific issue on which findings will be-made and conclusions will'be
reached, is whether the surviving husband is an eligible member of a couple
to receive the benefits due his deceased wife who, at the-time of her death,
was a resident of a nursing home in which he did not reside.

On November 26, 1974, the husband filed an application for himself and
as a repregentative for his aged and disabled wife. She had been confined to
a nursing home since June 2, 1971. According to the husband’s testimony,
his and his wife’s savings were used to maintain-her in the nursing home,
R and there was no assistance from Federal or State funds. He and his wife,

.prior to her need for care in the nursing home, had maintained a-home
. together -since their marriage on December 18, 1910.

His claim for benefits was processed expeditiously, and he commenced
receiving -payments with a monthly check about January 1, 1975, and-a .
retroactive benefit check thereafter on January 6, 1975. On January 7, ‘
1975, he inquired regarding his wife’s supplemental security benefits which )
had not yet been received. On January 19, 1975, she passed away. On
January 21, 1975, the surviving spouse filed a claim for the amounts due in
the_case-of his deceased wife.

On January 22, 1975, he was advised by lctter from the Social Security
Administration that:

Section 1631(b)of the Social Security Act provides that money duc a supplemental

; security income recipient who dies may he paid only to the deceased individual’s
.. = surviving husband or wife who was also a supplemental security income recipient in

~- the month the deceascd individual died and was receiving bencfits as a spouse. If
Q there is no such surviving husband or wife, the payments due the deceascd recipient
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cannot be made to.anyone.

On January 28; 1975, he was sent a further letter from the Social
‘Security Office, stating that his wife-was eligible to receive the supplemental.
-security income payment.

On his request for reconsideration, the reason for reconsideration was:

“According tolyour. notice of January 22, 1975, this indicates I'h to reccive my wife’s
“8SI checks for November '74 through January °75. Yet when I went.to Soc. Sec.
office they'fold me I couldn’f get her back pay.”

A—Notice of Decision-lettér was sent advising him that:

*As you requested, your claim for the supplemental security income underpayment
has been theroughly:examined.

A-supplemental security income underpayment due on behalf of a deceased indi-
. vidual by'iaw is generally payable only to the surviving eligible spouse. To receive &
: supplemental security income payment due a deceased -mémber of'a couple, the
surviving member must meet requirements for eligibility as a member of a couple for
S “the menth of death.

L -For the month of death, you met réquirements for eligibility as an individual but did
not meet.:he requirements for eligibility. a3 a member of a couple. Therefore, the
payment due your wife cannot be made to anyone.”

ok

The first letter to the husband, dated January 22, 1975, was incomplete

in that-it-did nit specify that the surviving spouse had to-be living in the
same household -with the deceased spouse at the time of death in erder to v
‘ qualify for the unpaid benefits. This-omission was-covered in the Notice of -
~ Decision letter of February 24, 1975. !

: On February 25, 1975, the spouse signed a request for hearing whith

stated:
I-don’t feel that this is an underpayment, I-feel it was a back payment. Her

application and my application were filed on the same day in'11/74. I rec’d my initial
_payment J/1/75 and_on_1/6/75,T received my back payment for 11/74 and 12/74.

7]

Tke decensed wife was not receiving Title XIX Medicaid and was not in a
public institution. She was entitled to supplemental security income be-
nefits to-supplement her Title II social security payments. o

After careful consideration of the evidence in this case, it is clear that
because of the care she required, the deceased wife was in a private nursing
home from June 2, 1971, until the date of her death on January 19, 1975:
Altheugh their separation was not duc to marital difficulties, they were, in
fact, living in separate households from each other at the time of her death.
The social security office eorrectly tock two applications from the husband
when he filed applications on November 26, 1974. The benefits payable te
each eligible individual living in a separate hourehold is greater than the
benefits paid to the two as a-couple. Had the wife lived, she and her
husband would have received more benefits over a period of time as eligible
individuals than they would have as an eligible couple. This may well be the
‘legislative reason that the surviving spouse of an eligible couple is entitled
to receive 1e unpaid benefits of his deceased spouse.

The supplemental security income program is a creature of statute, and
the administrative law judge must be guided.by the legislation and regula-

~ “tions pertaining to-the creation of the program. As inequitable or unfair as
it may appear to the surviving spouse that his wife’s application was not as
@ omptly processeu and paid as his, nonetheless, délay did occur, and ]
B C
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because they were hvmg separately when she dxed on J anuary 19, 1975, he 3

is mot eligible to receive her unpaid benefits. T
Itis the decision of the administrative law-judge that the underpaymen}

due the deceased individual cannot-be legally paid to her surviving spouse

‘because they were living in- separate accommodations at the time of her

death, and he does not meet the requirements of Section 416. 542(b) of

Regulations No. 16.

o 168
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- + 205(c) (S} (A)—— . 404, 959=mmmeme = 72-55¢(104)
-205(c) (5) (B) == 404,959 -72-55¢ (104)
~ 205(c) (5) () 404 , 806—w=— i 72-30(99)
- 404,957 (c) (7)-——-————- 73-6c(80)
v 205(8)— e - 71-53c(75)
t %04,3063 404.907; 404.9093
f 406.917; 404.945; 404,951——— 76-23¢ (80)
. 434,374 (a) 74-27¢(7)
404,703 72-2¢(41); 72-19¢(49)
-404,705 72-53c(54)- -
. 404,907 73-44¢c(77)
304.927; 404,929~~mmmme———————o= 73-59c(128)-
o1 404,937 (8) ;. 22,210~ 71-32¢(72)
404,951 76-14c ()
- 404,954 73-45c(79)
404,957 ;_ 404, 958=memmmm——msmm—mu 73-21c(72)
4041104 (e) 404, 1109 (b)————w== 75-24c(24)
405,730 75-8¢(110); 74-22¢(87)
205(h}~ - 404,954 - 73-45¢(79)
404,1104 (e) 3404, 1109(5)—-—--— 75-24¢(24)
205(3) 404,603; 404,61 eieeee 76-2(11y)
. 404.1601 73-29(60) 3
) : 404,1605~ 72~13(90); 71-3(31)
205 (1) s - 404.1020€f 72-64(174)
205(p) - e 404.1013 72-46(63)
206 404,971 #1-23¢(52)
404.971-404.972; 404.979-405,990 74~29(50)
206(a) 404 . 975404 , 97 Trmmmmmem————mime 72=31¢(97)
. 404.975-404 , 97 Ta—————mr—————== 72+14¢(95)
- 206(b) 404,975-404, 97 T—em=== -~ 72-31c(97)
207—=: - 404,970~ 73-22¢(87)
209 404.401(c)3 404 ,41Smm—mmumemmmnmn 74-18(31)
404.415(a); 404.429(a); 404.432;
404.508; 404,510 404.1026=—-~ 74-28(34)
404,806 74-38(25)
404,1004(c) 76-13(a) (30); 73-46c(43)
406,107 % 74-3a(25)
404,10.6 73-30(48)
405.1026 () (8) ———mme——mmmmemm=em 76-33(51)
404.1026(c); 404,1222(a) - 75-2(56)
404.1027(b) 72~23(61)
209(b) 72-56 (126)
404,1026(a); 404, 1027(b),
; 4041275 76-22¢(62)-
209(d)S~—-F= 7256 (126)
zos(g)(z‘ 405.101; 404,103; 404.1027(3)3
404.1027(1) e 7257 (64)
404,1027(3) (1) 76-12¢(19)
209 (m) 404,1027(b) 72-23(61)
210(a) 404.4175 406.4183404,1004 ()~ 74~13(36)
210(8) (3) (A)mmmmmmmemmmmmem 404,806 404 . 1011 ~ew e 74138 (25)
210(a) (3) (3): 404.1011 -e=.73=31(50)
. 210(8) (6) (A)~—emmommmmemem—m= 404.1165 404, 1013 memmmmmamemm—me 76=3c(67)
; x 210(=) (7) 404.1163 404.10065- 404 ,1201——maw 73-47c(118)
Q 406,201 404.230; 404,237;
: ]: [C 404.242; 404,1201 ()~ ==———— 74-11c(18)




210(a) (8) (A)——— 404.401(c); 404,415 74-18(31)
i oz 1210(8) (8) (B) = 404;116;-404.804; 404.10063
) T 404,1501—- 72-45¢(129)
210Q9) e 404 ,1004~- 75-3¢(60)
210Q3)(2) ———— 404.417;-404.4183 404, 1006(c)-—- 74-13(36)- .
404.1004(b) 73-12(39)
404.1004(c) - 76=13(a) (30); 73-13(41);
X 73-46c(43); 73-54(99);
. 72-58(66) 5 71-54c(19)
. 404,1026 2 = 73-12(39)
: 404,1270-—- 73-54(99)
211 e 404,1050 - - 72-24(73) -
ot 40431051 S = 71-14(28)
; 404, 1051-404 1053 75-18¢(67)
. 211(8)—— - - - 72-6(76) .
- 404,804 (c) ;- 404. aoe(f), :
: - 404,807 (b) (2) 73-15(84)
N 404, 1050~=mmmmsmm - 72-59(78)
’ 4041050 (a) == e 73-14(54)3 72567(76)
- 404,1051 (£) ~em : 73-32(55)
- 404,1054(b) - e 73-15(84) .
‘ 211(n)(2)- - = 404,1054 (3) - 72-48(77) .
mm(a)(a)(c)-“ e =5 4(14.1051(1’}.494.1055@)————- 4=17020)- .
L 211(c) 404,205; 404.1070(d) (1) {{1)—-= 74-12c(21) )
404.1070-— 76-31c(3) :
; 211(d) — 404.1050; 404, 1051(!)—-—-- 73-33¢(57) s
. 213(a) 404.103(e) 73-20(47)3 73-42(52) -
- 404,1026(b) - 73-20(47); 73-42(52) :
213(8) (2) (11) e 404,806 72-30(99) :
i 214(a) - = 404,101; 404.103; 404.1027(3);
- -404.,1027 (1) 72-57(64)
, 404 ,1051=4 04,105 3—emwreee—mm—=— 75-18c(67) *
404 ,1301 74 :26c(45) .
215(b) - 72-15¢(57)
- 404,201; 404.230; 404.237;
. “~404,242; 404,1201(a)==mmwmm=m=.74-11c (18)
404.205§ 404.1070(d) (1) (44)-—— 74-12c(21)-
216 (c)— 404,708 (a)— 74~10(14) ~x
216(c) (5)= 404,1104 (e) 75-24c(24) 3 72-52(12)3 -
71-21c(8)
- 404 .1109 (b) — - 75-24c(24)
21€(3) (1) 404, 350 73-25Q1) >
216(d) (3) 404,335(a) 73-10a(25)
216(a) 404,110l - 73-28(34) 5 72-25(32)
404.1109(a) 71~43¢(5)
404 , 1114 ——mr e 72-44(5)
216(e) (1) 404.1109 (a) avimmema 72-60(39)
T 216(e) (2) 404,1104Ce)s 404.1109(b) 75-24¢ (24)
- 216(e) {3) - 73-41(7)
216(h) (1) e §04,1101 () == 72-26(23)
216(h) (1) (A) — 73-3¢(22)
404.313(a) 72-49(24) i
404,314 () 72-51(26)
404,32t (a) 72-61(28)
404,1101~ 72-3(20); 72-49(24)3
72-61(28); 71-4(11)3
71-44(13)3 71-55(15)
404,1103 ; 72-49(24)
404.1103(b) 72-51(26)
404.,1104 72-61(28); 72-62(30)3
71-4(11); 71-55(15)
216(h) (1) (B) ~ewnmmmmmmam—eam= 404,708(a) 74~10(14)
404,1101; 404,1104=mmmmwmmwm——w=— 71-55(15) .
216(h) (2) 404 ,1101-404, 110 Jwmmmmmmammmmen= 72-11(21) :
- 404,1110- 74-25¢(3) -
216(h) (2) (A) 404,1101 2" 73-11(31); 73-27(37)3
' 73-28(34)3 72-25(32)
404, 1101 (c) (1) ~=mwemmmmmmmm——e—m 73=52c(35)
404,1109 73-27(37)
404 ,1109 () ~-- 73-11(31); 73-52a(35)
216 (h) (3) 404 .321(b) (2)~==mmmmmwm—acemmae 71=41(17)
404,403~ 73-53c(9)
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“ o 216(h) (3) (A) (1) (1) =mmmrmrmmmm 404.1101(d) 2z 72-32(34)
: 216(h) (3)(A) (11)~ 404.1101(d) (1) (41); 404.1113—— 73-19(32)
- 216 (1) (3) (B) mmmr—ormiemne 404.1101; 404 .1109m———eo———e 75-4c(4)
* 216(h) (3) (B) (1) (1) ~mmmsimmmmmm 40471101 ()= 72-32(34)
2mmunmxnu»——~—~4m1muw - 72-32(34)
216(1) 404,115~ 74-8¢ (59)
404.9243 404.933; 404.1523;
- 404.1539 74-6¢ (63)
i 404.927; 404 ,929==cammmwemme—mw 73-59¢(128)
: 404.15023404.1505; 404.1506—w—= 73-60c (129)
404,150, 76-35¢(70)
404.1501; 404. 1532-404 1534 mmmmm 76-42(77)
404, 1502 (b) 74-7¢(75)
- -216(1) (1) - -404.927; 404.928; 404.1502(b)=—- 73-23c(124)
216(1) (2) (B) ~<mmmimiommmim - §04,956=404 , 58— o= 75-6(86)-
216(1) (3) - 404.116; 404,1013-mmmmmmmem=—nne 76-3c (67) -
§ 216(k)- 4041114 === 72-44(5)
217 - 4041301 m~em 74=26c (45)
- 217 (a)~ - 404.1301(a); 405.104(a)~(b)==~~= 75-9(98)
} 218(a) - 404.201; 404.230; 404.237;
- 404.242; 404. 1201 (a)——-=—~=— 74-1lc(18)
404.1201. 72-33(115)
218(b)(3) : 404.1222; 404.1275————mwmm=====r 73~58c(110)
----21a(c)(3)(n)(111):=a==ah-- 0471222 4047127 ST 73-58¢(110)
218(c) (6) === §04.116; 404.1006; 404.1201~~m~- 73-47c(118)
218(4) (4 (A) e 404.1257; 404 ,1270m mmmmmmememmm 74-5(54)
218(e) ~40451026(c) ;4041222 (a)—--——- 75-2(56)
218(e) (1)~ e 404,1223;.404.1225; 404.1255;
“ . 404.1261(a) (2); 404.1261(b) —=~ 73-56(105)
404.1225; 404.1255; 404.1260;
: 404,1261 - 73-55(202)
* 218(g) = m e mm et 404,1257; 404,127 0= mmmm = mmme 74-5(54)
: 218(1) 404.10265 404.1027(b); 404.1275% 76-22¢(62)
218(9) = 404.1223; 404,2225; 404.1255; .
; . 404.1261(a) (2); 404.1261(b)—- 73-56(105)
- 404.1225;5 404.1255; 404.1260;
} 404,1261 73-55(102)
: 404.12263 404,1255 (8)==mmmmeemm= 75-28(83)
218(s) - 71-6(55)
- 404,1004 (a) (2) ~===mmmemmmammaa—e 72-34(117)
404.1004 (c) 73-54(99);72-7(110);
) 72-34(117)
404.1004 () (2) =mmmm—mee 72-16c(113)
404.1026 (a) (3) ~~=m—===m 72-7(110); 72-36(224)
4041026 (a) (4) ~~=—===—=mmemmmnan 72-34(117)
404.1223 73-56(105)
404.1225 74-30(56); 73-55(102);
73-56(105)
404.1226; 404.1255 (a)=====—=~=e- 75-28(83)
} 404.1252 73-57(107)
404.1255 74-30(56); 73-55(102);
73-56(105)
404,1257 74-5(54)
404.,1260-404 , 1261 —~~mermeom = - 74-30(56); 73-55(102)
404.1261(a) (2); 404.1261(b)~~=== 73=56(105)
- 404.1270- 74-5(54); 73-54(99)
404.1270-404 1274 ~mmmmmmmammm——n 72-16¢(113); 72-35c(121)
404.1285 --- 74-30(56)
218(t) 404.1026 (a); 404.1027(b);
o 404.1275 76-22¢ (62)
404.,1275-—-= 73-17¢(94)
221 404.3063 404,907; -404.909;
404,917; 404.945; 404.951-=—- 76-23c(80)
221(d) §04.937(a); 422.210-————wwmem— 71~32¢(72)
223- 404,115 74-8¢(59)

404.306; 404.907; 404.909;
4n4. 917' 404.945; 404,951wm~— 76-23c(80)
404.924;5 404.933; 404.1523;

404, 15'"’ 74-6¢ (63)
404,927- 73-23c(124); 73-59¢(128)
404,928 73-23c(124)
404,929-—- 73-59¢(128)
404,1501: 76-35¢(70)
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404.,1502; 404.1505; 404.1506=-—— 73-60c (129)
404,1502(b)~ 73-23c (124)
- } 404.1504; 404,1505;

B 404.1506: 72-4¢(7)

P 223 (&) =S e 71-30(114)
223(a) (1)~ 404.,956-404,958 ——eem 75-6(86)
223(b)—— . 71-30(114)

o 406,601 (d); 404,607 (b)~—-——n=~ 72-63c(133)
223(c)— -404.116;-404,8043-404,1006;
404,1501 72-45¢(129)
223(c) (1) = 404,116 404,1013—————mczomm=m 76-3c(6T)
—223(c)(1)(n)-—-—-—-—-—- 404.116; 404.1006; 404,1201——~ 73-47c(118)

. 223(d) - 404,116 e 72-45¢(129)

H 404,320 (2) =~ - Zee 71-24¢(66)

. 404,320(a) (4) (111) tommmmee 74~20c (65)

: 404.814; 404.1006; 404.1501~—--— 72-45c(129)

. 404.923;—404.934,———--’-—--—-—- 74-20c(65)

o 404,957 404,958 mmmmmmmmmmmeem 73-21c(72)

s 404.1501 73-7c(121)

404,150135- 404, 1532-406 1534~ 76-4a(77)

404.1501 (a) 74-20c(65)

- 404,1501 (b) ;- 404 1522-=mmmmmmmm= 71-24c (66)

i 404,1502(b) 74=7c(75)

1 4051532 73=7E(T21)

:223(d) (1) (A) emmmmmeemmm e 4C4,1502; 404.1504; 404.1539-~— 71-12c(60)
223(d) (2) 404,947 404.948; 40é. 949;

R 404.950; 404, 9513 404,1504=—= 71~42c(90)

223(d) (2) (B) wmmmmmmwmwmmmme—— 404,1501; 404. 1504 mrmmemmmmmmme 74=31c (78)

404.1502; 404.1504; 404,1539-— 71-12c(60)

. 224 - 404.408 72-50(144); 71-15a(93)

- 224 (8) = 71-30(114)

404.408 74-9¢(71); 74-21c(73);

73-4¢(67); 72-37c(136)
71~34c(100) 3

- 71-45¢(104)"

B 404,408(a) 71-33c(96)

Tt 404,408 (d) 76-34c(7d; 71-33c(96)
- i 404,507 . - 73-4c(67)
224(b) = ”‘”‘*‘*404“’4‘08(:!‘ g 76-34¢(73
226- 71-46 (126)
226(e)~ ()=~ 404.1301(a); 405. 104(;) (b)—-— 75-9(98)
404,374 (a) 72-27(16)
228(:‘ - 404,374(a) 74-27c(7)
228(e) 404.374(a) 74-27c(7)
401 ~ 410.210; 410.414(b); 410.418;
_ 410,462 - 76-36c (0
410, 400£ £ e - 76-5c(@m1)
402 410. 4001 £ e om 76-5c(11)
402(d) 410.110; 410.201; 410,214—-n—= 76=24c(95)
- 410.110(h); 410,110 () mmmrmemmem 75-11(93)
) . 410:210(h), (3), (=) wmrmmm= 76258 (98)
402(e) 410,210; 410,211mmmmmmmmmmmneene 76-15 (109
402(£) 410.210; 410.414(b); 410.418;
410,462 76-36c (df)
410.412;- 410,490 (b) (1) (11)
- and -(3) 76-6¢ (128)
B 411 - 410,110; £10.416; 410,490—==m=— 76=37c (Q00)
410,210 75-12c(96)
410, 400££ 76-5¢ (31)
411(b) -410,412;- 410,490(b) (1) (11) and
(3)-- 76-6c.Q18)
410.414(a); 410.428; 410.454(a)- 75-5(88)
412 —— 410,210 - - 75-12c (96)
412(a) (5) === 410, 200£¢: 74-33(82)
410.214; 410.380; 410,395(h)—~- 76-38c (03)
413(b)~— -410, 11o- 410,201; 410,214=—m——=e 76-24c(95)
410,414 (o) 410.428; 410,454 (a)= 75-5(88)
414(a) = Zecmmmm 410,226(b) 74-32(80)
414(d) 410.110(0); 410,550==mmmmmmw=== 75-10(90)
415(a) 410,226(b) 74-32(80)
1102 405,451 75-30c (115)
1106 - 401,1: 73-48(91)
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416.1101(a); 416.1102(a);
416.1165; 416.1185(a)—=emmu——e

416.1201; 416.1205; 416.1210;

416.1218; 416.1224; 416.1240--
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75-32(125)

76-8(1g)
75-31(123)-
75=33(126)

75-32(125)
76-18 ()

76-803)

-~ 76-28Q13)

767050

76-28 QLY
76-18052)
76-18 0%2)
75-34 (129)
76-9057)

76-8Q3:)

. 2511 - 416.1130; 416. 2112--- —
. -1611(a) 2 416,1001; 416.1005; 415.1185——
. 1611() (1) = 416,1101(a); 416,1102(a);

: 416.1165; 416.1185(a)mmmemmm=m
i 416.1102(a)
- 1611(a) (1) (B)—mwm—m———mmmemmm 416.12015 416.1205(a) ;. 416.1210;
416.1218; 416.12245-416,1240~-
d -1611(b) (2) — 416.412; 416.432; 416.10015
. 416.1101%~ -
: 1611(e) (1) (A) (B) - 416,231
: 1612(a)~— 416,412 416.432;3416.1001;
416.1101
- N 416.1102(a) —-- —
1612(b) 416:1102(a)
. 1613 e 416.1201~ - -
. 1613(a)= 416.1201(a)
o T : 416.120%; 416.1205(a); 416.1210;.
- 416.12183. 416,12243 416,1220-~
1614(b) 416.412;.416.&32,_b16.1001‘

416.1101
416.10403 -416.1321(a)
416.1003(c); 416.1005(a) (1);

416.1007; 416.1035;

416.1185(a) -
416.1003(%), (c); 416.1005(a)~~—~

1614(£) -416,1001; 416,1005; 416,1185~==
1614 (f) (1) == 416.1003(b), (c); 416.1005(a)—~
1631 (b) 416.542(b)
: 1631(c) - 416.1423; 416.14505 416,1453~w~
: -1634—- 416,1130; 416,2112mmmm e e
= 1802 - 405.1102f =
1812- — e -
_1812(a) - 405,120
- 405,126
: 405.127
405,128 -
405.162
405.165-~
. 405. 17o(b)(1) e
1 1813(a) (3)
' 1814
. 405.116(a); 405.310(g);
ST 405.310(k)
405.%523 405.1913 405,192———m—x
1814 (a) 405.120
405.1263 405,127 405,128wwmemmm
405.310; 405.1627 (a) (2) ~mmm—m=mmm
1834 (a) (2) === mmmmmemmmee= 405.1103 405.310(g)3 405.1035-——
-~ 1814 (a) (2) (C)
405.120 .
405,127 405.165wmmmmmmmmm—m. —
405.166
1814 (8) (2) (D) mmmmmmrmmmmm——n 405,170(b) (1) *=emremmmmmemm e

3514 (8) (3) e mmm e e

405.310(8) 3 425.310(K)=m===er=u~

1814(d) 405.152

405.152(b)
. 405.152(b); 405.191_ 405:192-~m~

405,191
405,192

1814(4) (1) (A)-

1815 - 405.1885

:1835(d)

1836(2) (8) - 405.205

1837(b) (2) - -

1837(h) 405.226

1842- 405.427
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- 72-17(163)
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72-17(163); 71-8(135)

72-17(163)

71-8(135) )
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71-9(156); 71-39(162)
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71-56 (164)

72-9(159) 3 71-39(162);
71-36(164)
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75-1(120)
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§ 1861(a) 404,110 e 76-16021)
. - 405.1885~——m=x- 75-21(113) *
o v -1861(b) === 404.110 3 76-16 @1)
405,116; 405.310(g); 405.310(k)- 75-29¢(100); 74~34a
405.310(g) 3 405,310 (k) ——————=m=n 76-26a(26)
v v "1861(8)mmriemmmmm 405.116(a) 3 405 310(g);
T 405.310¢k) 73-49a(146)
A . 405.310(g); 405. 310(1:) 76-26aQ6); 74~34a(89)
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.- . 405,120 - 73-34¢c(158); 71-35(151)
[ 405.120(a) 71-51(155)
: . 405.120(c)- 74=15¢(84)
> I asa) - 405,1203405.1263405. 127 405,128~ 73-51c(i60)
p 405, 614(.) (1)-(3)~ 73-35a(164)
_— 405.1102£f 71-16(138)
A 405,1120(b); 405.11243 405.11253 !
3 . 40511343 405.1135; 405.1136— 73-35a(164)
i- 1861(k) 405.1103" 405. :310(g) 5. 405.1035-—= 71-37(123)
: 405,127 : 73-8c(154) )
s 1861(k)(4) et £05,1205 4054166=wmniemmmmmnmee 71-8(135)
- 1861(v) = 405,451 - 75-30c(115)
- 1861(v) (1) (A)— 405.415; 405.429; 405.625; , :‘
’ 405,626 = 75-22(107) -
. 1861 (v} (1) (A) (A1) >omemior 40571885 7521 (10— s
DU ‘1%616«) (2)—-—--,-,-:———-—-—,— 405,116 (b) 71-50(130)
- 1862 i 405.116; 405,310 (g)————ce===s-m -71-19(120)
1862(s)- 2 e 405,116(a)~— 73-49a(146)
405,1263405.1273405.1283405,310- 73-50a(150)
405.310(g) 3 405.310(k) wmem———mm 73-49a(146}
. 405,1627(a) (2) === 73-50a(150)
; 1862(a) (})——=wrpmmmmem—————— 405.1163 405.310(g); 405. 310(k)- 75-29¢ (100) 3 74-34a(89)
T ) 405.310(g) ;- 405,310 (k) ~ ~ 76=26a(1%5)-
-1862(a) (9)—- 71-48¢(152)
405,110~ 71-37(123)
405.116; 405.310(g); 405.310(k)~ 75-29c(100)
405, 120~ 73-34c(158); 73-51c(160);
71-8(135) - -
405,126 73-51c (160) :
405.127 73-8¢(154) 3 73-51c(160)
405,128 73-51c(160)
405,162 71-7(119)
405.166 71-8(135)
405.310(5) 71-27(121) 3 71-37(123)
405,730 75-8¢(110)
“ I 405,1035 71-37(123)
1862(a) (11) 405,315 71-10(168)
1862(b) 71-29(170)
3 1866 - _ 72-38067)
405.4063 405,4543 405,614—-—— 72-40(171)
405.415; 405.429; 405.6253
405, 626-—- 75-22 (107)
405,1020£ £ 72-64 (174)
-1866(a) 405,152 71-9(156)
405,607 72-39(170)
1866(a) (1) ~m—mmvmmemsmmmamme= 405,1901~405,1908mmnmmmwmmuem=ce 75-7c(103)
1866 (b) (2) ~mmm—mnmmemsmmaaaae §05,1901=405, 1908 wmmnnrname==wm= 75-7c(103)
1866 (b) (2) (A} -m—wmmmmmmmmame= 405,614(a) (1)=(3);-405.1120(b) 3
405.11243 405.1125; 405.1134;
405.1135; 405,1136e==smmmmmmmem 73=35a(164)
1866 (b) (2) (B) ~mwmmmmmmmmsaa—— 405.614(a) (1)=(3); 405.1120(b);
405.11243 405.1125; 405.1134;3
= 405,1135§ 405,1136mmmn wmmmemm 73=35a2(164)
1866 (b) (2) (C)~m—mrmmmwammmmm= 405,614 (a] (1)=(3); 405.1120(b); .
. 4h5.11243 405.1125; 405.1134;
405.1135; 405,1136=——wm==—— 73-352(164)
1869 405.110; 405.310(g); 405.1035—— 71-37(123)
1869(b) - - 71-47(127)
1869(b) 405,730 76-39¢(129); 75-8c(110);
- ; 74-22¢(87)
: 405,835 74-23¢(93)
e 1871 405,451 75-30c(115)
, 1902(a) (28) e mmmmmmmoemm= 405,1901-405,1908rmmwmmmm=—rm— 75-7¢(103)
(S
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CUMULATIVE LISTING OF SELECTED COURT CASE DECISIONS
PUBLISHED AS RULINGS (1971-1976)

(For cumulative listing of court decisions published as rul-
inps prior to 1971, see CURMULATIVE BULLETIN 1970, pages 181-185)

Alexander V. Richardson (duration of inability to engage in sub~
_ stantial gu‘ﬂfulractfvity), 73-7¢(121) .
Amos -v. Weinberger (3-consecutive-day hospital stay requirement prior
to admission to-skilled nu-sing facility), 74-15c(84)
Antweiler v. Secretary (expiration of disabled widow's eligibility period),
. T4=14c(61) :
Aronowitz V. -Weinberger (computation of benefits, noncovered employment), 74=11c(18)
Ascherman v, Mathews (earnings. record after expiration of “time limitation,
self-esployment -income), 76-32c(48) :
Beszuchot v. Richardson (dicabled -child, judicial review), 73-21c(72)
Bz2lchsr v. Richardson -(disability, workmen's compensation offset),
72-37¢(136)
Belcher, Liilian:I. v. Richardson (babysitter, employer-employee
relationship), 73-46¢c(43)
Blangy -v. Richardson (proof of age, substantial evidence test),
72-19¢ (49)-
Cairns-v. Richardson (mother's insuraunce benefits, reentitlement
after termination of common-law marriage), 73-3¢(22)
Camden v. Richardson {application, retroactivity), 73-1c(19)
Carey v. Finch (hospital emergency services), 71-38c(158)
Chambers, James D, v. Social Security Administration (Judicial re-
view, failur. v exhaust administrative remedies), 73-44c(77)
Cooley v. Weinberger (mother's insurance benefits -~ homicide conviction -
Iran), 75~25¢(10) -
‘Dales v. Weinberger (black lung benefits to w'dou of a mifier), 75-12c{96)
Davis, Norma v. Richardson (family maximum beénefits, 1illegitizate
child), 73-53¢(9)
devilla v. Finch (Substangi/al gsenicas, wori: deductions), 71-13c(34)
Dew . Richardson (overpayrent, disabled child), 13-5c(69)
Diaz, et al, vy, Mathews (supplementary medical insurance benefits,
eligibility, alien residence requirement), 76-40c(Q)
Diaz, Florencio Alicea v. Secretary (expiration of insured status, onset
of disability subsequent thereto), 74-8c(59)
Dilley v. Secretary (disability, workmen's compensation offset}, 74-22(71)
Easley v. Finch ‘(Judicial ieview, res Judicata), 71-32¢(72)
‘Bichbaum, Elsie v. Finch (hospital custodial care exclusion), 73-8c(154)
Fldridge v. Mathews (disability benefits, constitutionality of termination
of benefits without prior hearing, -appeals process), 76-23c(80)
Emelett v. Weinberger (black lung be -axfits, conditions of entitlement,
parent's benefits), 76-38c(i0y
Ensey v. Richardson (administrative appeal rights, time limit for re-
quest. for hearing), 73-45c(79) )
.Feltbager .v. Wainberger (black lung_Lenefits, death of miner due to
uvedd.int, niner regulerly and gainfully employed), 76-36c(d)
Fisher; et al v. Secretary of HEW, et al (employment, wage exclusion
for domestic service, constitutionality), 76-12c¢(19)
Florio v. Richardson (stepchild, termination of entitlement), 73-26c(3)
ZFurst v. Weinberger (computation of benefits, pre-1965 exclusion of
physician services), 74-12¢(21)
Gainville et al v. Richardson (work deductions, excess earniags),
72-5¢(81)
Garoni v. Richardson (skilled nursing facility, failure to provide
éxtended care services withifi 14-day transfer period), 73-34c(158)
Gatling v. Richardson (paternity denied, sterility of alleged
father), 73-52c(35)
Gillock v. .juchardson (disabled widow's benefits, ceverity of
impairment), 72~4¢(7)
_G11lums v, Secretary of HEW (adoption after 24~monih period),
- T72-206()
Ginsburg’v. Richardzon (proof of age, substantial evidence test),
72-2¢(31)
Cold-v. Veinberger (disability, proof of jobs in the nationa) econony), 74-7¢(75)
Grace v. Weiaberger (pneumoconiosis, interim presumption of  total
disasility), 76-6c(1iE) .
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- e 74-26c (45)

P

18

-Granger v, Finch (legal representation),, 71-23¢(52) i
Grant.v. Weinbetger (disability bemefits, wirkmen's compensation offset,
specific:lose under-Michigan statute), 74-21¢(73) )
Griffin v; Richardson (proof of ‘gge.==.¢onflicting evidence. evaluation),
25=15c(47). - .
Hagler v, Finch (idopticn-after 24-month period), 72-43c(35)
murv.fﬂeinbcrmr'(ﬁpl’tient*hospiul services -- level of care —
weight-of physicians' cpiniona), 75-29¢(100)
Hemilton.v, DHEW and:Blue Cross of North'Dakota (health-insurance benefits —-
etitlement), 73-6c(110) ) i
Hancock.v, ‘Weinbe'iger -(parent's-insurance tenefits ~- one-half supporZ),
18-26¢(42) i _ B -7
‘Harbold-v., Richailson (disability insured status, prison worl:- ex~
_~=_fclusien), 73~47c(118) : ’
‘Rendrix_ v. *inch:-(disabled widow's benefits), 71-12c(60)
-Borner v, Richardeon- (overpayment, simultaneous entitlement
to more than one benefit), 72-29¢(92)
Iglinsky, Jr., v. Richerdson (disability, workmen's compensation
offset), 71-33c(96) .. . B
Jivenez-et-2l v; Weinberger (bar to entitlement of illegitiamte child born:
subsequent to onset of vage earner!s disbility), 7574c (4) .
Johnaon v, Heinberger (black lung beriefits, sarvices by miner as-"eiployee"
prerequisite for eligibility), 76~24c( D)
Johnson, Alice II. vt.d}uchlfdson‘(lmb-s\m death payment, time limit on
filing-of application), 73~39c(16)
Johnson, Maurice C. v. Richardson-(skilled-nursing facility, custodial
«care-excluaion), 73-51c(160) .
Judkins v, -Richardsoa (disabled ch11§.,mrriage_co old-age insurance
‘beneficiary prior to entitlemenc ar..nild), 73-18c(28)

Fane v. Weinberger (sarvices as wanufacturers' r-presentative), 75~3c¢(80}

Kaplan v, Richardson (disability insured status, Federal civilian

overtime payments), 76-3c(67),

King v. Finch (disabled child's benefits), 71-24c(56) -

Ladner v. Sacretary (disability, vorkmen's-compensation offset),.
71~34¢(100)

iLagtapon V. Secretary (pare.t's benefits, exclusion of Philippine army service),.

Lahr v, Richardson (termination of benafits, disappearance of -bene-
ficiary), 72-1c(52),

Lamb v. Weinberger (réntal property income exclusion -~ computation cf-NE from
SE), 75-18c(67)-

Lasch v. Richardson (finality of decision, earnings record
correction), 72-55¢(104)

-Lofty V. Cohen (disability. workmen's compensation offset), 71-45c(104)

Long V. Feinberger*(bllck lung benefits, disability), »76-5;02)

Miller v. Richardson (work deductions, substantial services), 72-21c(86)

Hitchell, Selme v. United Medical Service (supplementary medicel inaurance
benefits, appeals), 74-23c(93)

‘Munce V. Mathewa.(child’s benefits,. overpayments, over age 18-no longer
ttudent), 76~20c(10)

Murga, Ramon v, Secretary (special age 72 payments, -application and-Puerto
Rican resides :e requirements), 74~27c(7)

Hyers, John G. v. Richardaon (cesaation of disability, issues detexrinable
by Secretary iu single hearing), 74-6c(63)

New Jersey Chapter Incorporated of the American Physical Therapy Association,
Inc. v. The Prudential Life Insurance-Company of America, et al (inter-
vediary's instructions to providers), 75-30c(115)

Nicobatz, Oige et al v. Weinberger (nonrenewal of provider. agreement), 75+7¢(103)

Pankau, -fiarcha and Lawrence:v. Weinberger (health insurance benefits, appeals),
74-22¢(87)

Pasquales v. Finch (finality of decision), 71-2c(49)

Payton v. Finch (disabled widow's benefits), 71-42c(90)-

Peoples, James L. v. Richardson (substantial gainful activiry,

_ ‘yocational -testimony), 73-59c(128)

[rales v. Richarason (disability,. hearsay medical evidence--
use of medical:-advisers), 71-53¢(75)

Perez v. Finch (duration of marriage), 71-21c(8)- ‘

Phillipa, Beulsh v. Richardson (disabled witow's ability to engage in any |
gainful activity), 74-31c(78) ‘

|
|
|

Philpott, Doria and. Wilkes, Wn. v. Essex County Welfare Board v
(levy or attachment of benefits prohibited), 73-22¢(87) £
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Pigford v. Mathews (hospital insurance benefits, emergancy services),

76-17c023) e
Pleasant v, Richardson-(esrnings .record, revision-after time

llnitetlon, 73+6c(80)

"Poas V. Richardson fpresurption of death, 7-yeare absence), 72-53c(54)

Preuc Vo Secretary of I'EY (%-spital custodial care exclusion), 71-48c(152)
Sentoe v...Secratary..(child'a insurance benefits, onset of
deebility before age 18), 74~ 20c\65)
Roee v.. Richardscn (huebeudeife partnership, -net earnings from gelf=
e-ploy-ent), 73-33c(57)
Rubin v, Weinberger (hoep!.tel insurance benefita, right to judicial
review, contested amount less than $1000), 76~-39c(129)
Ruiz v. Secretary- (overpayment, - simltaneous entitlement to more. than -
one benefit), 73-5:(07) -
Schneider v. Richardson- (representation-of claimant, atrtorney's
fees), 72~l4c(95).
Schroeder Nuraing Care, Inc. et al v, Mutusl_ of Omaha Imurence
Co.,_ et-3l (review of hospital reasonable cost determinet!.on
71~25¢(141)
Severn-v. Richerdeon “(overpayment of child's benefits, student's
failure to report earnings), 74-2c(42) °
Silverman v, Secretary, . HEW (sclf-employment, non-professional fiduciary
in administericg relatives estate), 76-3lc(3L)

-Small v. Weinberger (black lung benefits, employment in - a coke yard not

sppurtenant to-s coal mina), 76-37c(00Q

State of Indiana V. Finch (Jail cooks of Allen and Vigo Counties),
73-17c(94)

State:of Montana-v. Finch (coverage, ferry boat operators,
Chouteau_Coimty),. 72-16c (113)

‘State of Nebraska v.-Richardson (constables, justices of ‘the peace,

-and-registrars of vital stltistice), 73-58¢(110) -
State of New Hexico V. leinberger (State and local coverage, University

of New Mexico, wages), 76-22c(62)
State of West Virginia v. Richardson (coverage, policemen of

City of New Martinsville), 72-35c(121)

_Stowers v, Finch (dependency-of adupted child), 71-43c(5)

Sullivan v. Weinberger (survivor's benefits, evidence of death, seven
year absonce), 76-1c(2)

Thompson -v. Richnrdson (finality of decision, earnings record
-correction)’ 72-54¢(101)

Tillman v, Richaidson (disability, retroactivity of appl!.ca-
tion), 72-6.2(133).

Torrance v. Welunberger (self-employment, deductions, substantisl services),
76-21c(38)

Traudt v. Finch (average monthly wage, benefit computation
years), 72=15c(57)

Vaughn v. Mathevs (disability, reduction of benefits due to receipt of
workmen's compensation), 76-34c(73)

Veronie v. Secretary (disability,..recovery of overpayment),
72-28c(146)

Waldron v, Secretary (disability, defective delinquent confine-

-pent), 73-60c(129)

Walker v. Finch (dependency of stepchild), 71-llc(4)

Webb, W.M. v. lUnited States (employees of commercial fishing
boats), 71-54c(19)

Weber v,.Mathews (judicial review, referral of SS cases to U.S. Magistrates),
76-14c(Sk)

Weinberger v, Salfi, et al (v r's and child's insurance benefits --
nine month duration of marri.se vequirement -- failure to exhaust
administrative remedies), 75-24c(24)

Veinberger v, Wiesenfeld (surviv: »s' insurance benefits -~ deprivation of
due proceee), 75-13¢(15)

Whitehead v. Richardson (representation of clalmant, attorney's
fees), 72-31c(97)

Wieazczak v. Secretary (dissbility, age 21 to 31 provision),
72=45c(129)

York v. Secretary (disability, evaluation of impeimnte. combination of
inpairments), 76-35c(70)

Young v. Secretary (disability insurance benefits, substantial evidence
of jobs available), 73-23c(124)

Yount v. Weinberger (parent'a benefits, relationship under State-law),

El{l{c 7425c(3)7 7 181 i
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»
o -~ SOCIAL SECURITY RULINGS (SSR's)

L« :CUMULATIVE INDEX (1960-1976)

L Tods “Index reflects:all rulings published in “Social Security Rulings™"
- - :during 1960—1976. The- figurerin parentheses following the ruling aumbers
refer to the page where the ruling-appears in the snnual Cunulative
- - lulletin, 28y 72-1¢(52) refers to SSR-No. 72-lc published in the 1972

) Curnlative Bulletin at page 52,

-A-

Absence for 7 years not unexplained in presumption of death, -68-46c(57),
- 60-20(46)
T Ancidental death of miner, establishment of widow's ent.tlement, 75-12c(96), .
e 133603s) ¢
it A
- A:!nipi:gtra,trve:

X " appeal rights,. t*me limitation for request for hearing, 73-45¢(79)

‘ authority ‘to regu. ate-and-approve attorney's fees, 72-14¢{95), 72-31c(97)
firality of deci 4ion, earnings-record-correction, 72-54c(101)
fi.ality .of- decision, meaning of -inictial deternination 71-2r(49)
represmurion of claimant, fair-and impartial hearing, 71-23c¢(52)

. -waiver of right to object, 72-2c(41)

. Adwdnistrator or execiitor, 63-46(44), 61-43(61), 60-27(60)

: Adoption-of ‘adult after worker's death, 66-43(62)

Adéption-of Child:

after wprker's death, by sister of natural father, 69-16(43)
after worker's death, by spouse living in the same household, 66-43(62),
65~11(46), 61-46(29)
after worker's death, by-stepparent, grandparent, aunt or uncle, 63-27(26)
after worker's death, constituticnality of supp’ort exception, 71-43c¢(5)
. after worker's entitlement, dependency requirements, 71-1a(l)
after worker's entitlement to old-age insurance benefits, 70-53c(3)
agreement to adopt, 66-45(11)
N change of domicile, -validity of adoption decree, 72-60(39)
fmme- ™ —~—sconceived child "in being", 67-17(15)
- grandchild, 74-16(16)
inheritance rights from natural father, 73-27(37)
institution of adoption proceedings, 65-18(3)
interlocutory decree, -61-18(28)
1iving in worker'a household_requirement, 65-37(51)
nonterminating event, 71-41(17)
nune pro tunc order, effective date of decree, 66-22c(58), 56-33(61)
participation by child-placement agency, 68-55(78), 68-56(.0)
relationship of natural father, 69-3(42) »
right-of inheritance fro~.natural parent, 68-42c(74), 66-2(57), 64-27(6),
63-28(27), 63-50c(3)
tarmination of benefits, 09-3(42), 69-16(43)
24~month time limit after disabjlity insurance benaficiary's .
entitlement, 72-20c(1), 2-lo3c(36)
24-month time limit after entitlement of beneficiary, 68-30(16),
66-14(3)
unconditional surrender for promise to adopt, 61-63(30)

Age:

attainment of age 18, 63-15(5)
disability insured status, age 21 to 31, 69-30(106)
72 before 1969, transitional insured status, 67-62{53)
Agricultural Act of 1961, payments under wheat and feed grain programs,
62~64(63) N
- Q A~ricultursl labor, cash remuneration, 70-10(22), 70-11(23)
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-Amount ol Be;iefit:

-Appeals Council Dgcisions:

4

Alien— S—ynr rontinuous residence requirement, HIB and-special age 72
paynontl,l 92427 (16)
Alien haneficiaries. Trust Territory of the Pacific Islands, ~4-19(38)
Alim,nonplynent provisions, section 202(t), 75-17(74), 73-1' (66),
Alien. nonpaymnt provisions, work deductions, 64-56(66)
Alim,ruidency requirement, supplementary medical insurance benefits,.
. 76-50¢ Q) }
i e

(TN

adjustment .for retroactive months 63-4(29)
fauil mxinum, 62-7(65)
,husbnnd's, §2-3(6) o A .
-parent's, 1961 amendments, 62-5(11)
reduced: old-age and reduced disability iniwurance benefi *, 69-5(45)
rediiced old-age insurance- benefit (woman), :62-2(33)
reentitlmnt to widow's benefits, "68-71(31)
widower's, 2-23(10)
widow's remarriage of entitled widow, 67-19(36)
wife's huaband's insurance benefit reduced, 62-21/4)
wife's, reduction before and after age 65, 68-1(2)
wife's-and di.nbility, simultaneous, 64-16(1)
wife's and ol'd-age insurance" benefits, simultaneous, 69-13(5)
Annual cost reports, providers of services, 73-35a(164), 72-40(171)
Annual eamings report;. good cause for failure to file timely, 73-43(62) B
Annual earnings test;. 64-37(88), 64-38¢(63), 64-39(59), 64-58(72),
64=62(61), 63-34 (69)
Annuity, supplenental under railroad retirement act, 69-28(92)
Annuity, widow's under Railroad Retirement Act, 61-53(115)
Anthracosilicosis (disability), 65-15¢(111)
Anti-miscegenatifbn statute, 67-56(67)-
Anxiety reaction} (disability), 62-71(103)
Appeal rights, time limitation, 68-8(122), 68-17c(114), 68-58¢{120),
65-26¢ (91)

-

adopted_child, -ependency requirements, 71-la(l}
age- proof, evaluation of evidence, 75-14a(45)
black lung benefits, miner defined, owner of close corporation,
76-25a(998) {
black lung claimlnt close corporation owner, :6-25a(38) 3
childs' benefits, dependency requirements, 638-70a(25)
child's. benefits, educational institution defined, 76-1la(7)
compromise settlement of workmen's compeasation payments, reduced
benefits, 71-153(93) .
custodial care exclusion :from-extended-care facility, 70-47a(151),
69-52a(173), 69-53a(176), 69-54a(178), 69-65a(183)
custodisl care-exclusion from hospital insurance coverage, 69-51a(169)
‘Custodial (are pending-bed availability in skilled nursing facility,
73~50a(150)
deemed marriage provisions, 69-27a(29)
disability, failure or refusal to submit to consultative medical
examination, 68-50a(185)
disability, sibstantial® gainlur activity, 76-4a(77)
divorced wife, court order of support, 73-10a(25)
domeatic service, identificatinn of employer, 67-413(81) :
.dual eniitlement of adopted.child, 68-42a(74) B
employer/employae relationship, €amily employment, 76-133(30)
federal cunsus records, use as proof of age, 67-38a(54)
hospital henefits, 5 years continuous United States residence, £8-65a(201)
hospital benefits, reasonable and necessary team approach rehabilitation
services, '76-26a Q%)
medical necessity for inpatient services, custodial care exclusion,
73-49a(146)
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SRR -nuraing-care exclusion from- lxospital inaurance coverage, 69-50a(144)

- - -onset of dinbility, expiration of“disability inaured status, ‘
6956a(97) .

provider -participation agreement, 73—358(1610)

public. welfare.funda as. aupport widower'a insurance benefita, 7 73-9a(14)

rehabiiifation urvicea reasonable and neceasary, 76-26a(25)

rehtionship, decedent domjciled outside U.S., '69~21a(37)

:copcniug of determination, new-and material evidence, 68-128(129)

.aesmen, benefits-under Jonee-Act, 70-57a(96)

-time -1imit on review of hearing, 74-4(48)

voidable marriage; effect of. annuleent, $5-3a(38)

Applications:

black lung benefits, .72-8(148)
child mrried and divorced before filing, 60-~1(1)
B condition for- entitlement, 62-19(16)
. DHB, apiration of eligibility period, .74~14c(61)
H disabled worker, age 21 to-31, 69-30(106)
. :f111ng-for all- benefita, 76-2(1), 71-52(10)
: - good-cause- for delayed filing, 61-4(12), 61-55(13)
- HIB and apecill age 72 paymenta, alien 5 year contisuous reaidence
T requirement, 72-27(16) -
hospital- and supplementary medical ‘benefits, 67-29(130) :
. initial hoopitnl enrollment period, $7-15(143) .
_ "intent to-file, 76-30(16)
* I.SDP, -constitutionality of time limitation on filing, 73-39¢(16)
wodification-of-initial month of entitlement, 69-19(26) B
~ral inquiry, 66~17¢(38), 63-37c(13) . I
proapective -and_retroactive effect after reopening initial determina- ;
tion,. 66-26(41)
Puerto -Rico residents, :special age 72 requirementa, 76=27¢(7)
ERR requirementa, 68-68c(54)-
- retroactivity, 75-23(9), 73-21¢(72), 73-1c(19), 72-63c(133) . T
special age 72 paymenta, 70-23c(12) -
who may file, 62-46(17), 60-24(il)
! -withdrawal, 69-24(19), - 8-1023(/’6), 67-36c (51), 65-17(22), 64-33c(22)
Application of 1967 amendmenta to pending diaability caaes, 71-24c(66)
Arthritia (diaability), 65-58c(130)
-Attachment of benefits prohibited, 73-22¢(87)
- Attorney, disbarred, representative of claimant, 74-29(50)
Attorney'a-fees, 72-14c(95), 72-31c¢(97), 68-47c(134), 68-61c(140), 67-54c(109)
66-19::(92), 65-33¢(101), 62-47(86)
Average monthly wage, benefit computation years, 72-15¢(57)
Average monthly wage, excluaion of - pre-1965 phyaician aervices in computation,
74=12¢(21)
Average monthly wage, noncovered employment.determination, 74-11c(18)

B
' Baby aitter, 61-27(50)
Baby aitter, employer-employee-relationship, 73-46¢(43)
: Beneficiary, inatitutionalized, ability to handle own affairs, 73-29(60)

Benefita:

application, 62-19(16)

application, widow, 71-52(10)

claims of creditors, inatitutionalized beneficiary, 68-18(99)
deoortation, effect, 75-27a(78)-

entitlement of worker: prerequiaite, 64~52(3)

felonious homicide of wage earner, 65-25(20), 61-21(98), 60-6(97)
investment of conaerved fuads, 72-13(90), 71-3(31)

- levy or seizure for collection of delinquent federal taxes, 62-12(85)
- modification- of initial month of entitlement, 69-19(26}

Q precluded, homicide-conviction, 75-25¢(10), 73-40(90), 72-22(14)
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y
seliction of persn to receive payments, 62~45(17)
cialltilneor.a'eﬂtitlmnt' to more than one type, 69-5(45), 69-13(5),
-16 (1) i

waivar-of civil servica anruity, 62-52(87)
vithdraval.-of application, +69-24(19), 68-42a(74), 67-36¢(51),65-17 22),

64-33c(22)- o i i
woman under age 62, 67-48(7)

‘ -workmen's compensation ,x?dq‘c‘tioh, ?0—&5::(91.), 69-24(19)
~:pirth certificate, delayed, 60-10(17)
‘8irth date, probative value of documents, 72-2¢(41), 72-19c(49)

-

Black Lung Benefits: .
-accidental -death of miner, astablishment of widow's entitlement, 76-36¢ (XY,
175-12¢(96), 73-36(135)
appl.icqtiqh,,protective writing, 72-8(148Y
chest roentgenographic (X-ray) evidence, 75>-5(88)
close corporation owner; 76-25a(98) )
coal miner defined, 75-11(93)
éoke-yard employment; 76-37c (X00)
combination of impairments, 76-5c(ill)
desth-of mizer, workmen's compensation payment, reduction inapplicable,
72-41(140), '72<65(155), 72-66(157)
dilpoaitiowot?éverpaypenta and- underpayments, 71-20(111)
entitlement for sibling, 74-33(82) :
taintenance of effort' provision, 75-10(90)
mine employee —ptfxuquis;te»fot eligibility, 76-24c(95)
monthly payment period, 71-30(114)
parent's dependency, 76-38c(X0J)
pneumoconiosis, self-employed miner, 73-24(133)
pneumoconiosis, total disability, 73-37(137), 73-38(141)
reduction, 70-40(93)
requirements for entitlement, 74-32(80)
self-enployed miner, 73-24(133)
totsl disability, 73-37(137), 73-38(141)
widow's remarricge-arnuled, 76-15(109)
Blindness, disability insured status, priscn-work exclusion, 73-47¢(118)
Blood -grouping tests, presumption ‘of legitimacy of child, 72-25(32)

Bona Fides of:

-earnings, 63-32(68), 52-8(67)

employment, 66-31c(65), 63-40(71), 63-42¢(39)

family corporation, 69-37¢(50)

transfer of business, 66-18c(76), 65-23c(73), 65-41c(76), 64-38c(63)
Bonus payment, 60-26(76) .

. Brothevs-in-law, technical relationship, 71-10(168)-
- Burial Expenses:-

additional expenses incurred, 65-22(18)
contractual obligation, 60-3(6)
expenses incurred by medical school or anatomical board, 69-18(23)
lot and marker, 63-~35(11)
payment from worker's assets in foreign country, 64-6(14)
payment £rom worker's trust account, 64-54(18)
prepaid, income resource uader SSI, 76-9Q5D)
reimburacment, 65:5(15), 65-21(16)
ten;oijal and reinterment, improper burial, 61-3 (8)
Business relocation payments, net earnings from self-employment, 72-59(78)

-C-
Cardiovascular System (Disability):
Q -capability to do_work, 64-46¢(128) 1 85
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f

subsequent findings and teatimony of medical and vocational specialists, -
65-47c(150)

Cnrrior, sovereign immunity, 69-49c(163)

Co,ullty loss to inventory, self-employment, 74-17(27)

——f <asation of Disability' o -

medical improvement, 63-24c(110)
- - -self-employment, 64-32(149)
Lo vtrinl work \period, 70-56¢(86), 65-~62(157)

: tC‘hild of .Worker:

' _acknowledgment in writing, 72-32(34), 68-34(70),. 66-47Q14)
: adopted child, constitutiomlity of support exception, 71-43c(5)
~ adoption by*natural.mther -and gpouse; 71-41(17)
child- defined, equitable adoption, 65-20c (5)
child-in: wonb, atatus; 60-9(35)
child of inyalid- ceremonial marriage, 64-42(8)-
court decree-of - paternity, 69-56 (40)
dependency. on, adopting father, 69-17(7), 68—708(25), 67=3(13)
BN dopendency on disability beneficiary, 67-17(16), 66~14(3), 65-35(10)
- - depondoncy on natural father, 73-27(37); 70-22(19), 66-2(57) . :
dependency op: old-ag'. beneficiary, 70-53c(3), 68-30(16). <
. .effect.of State: court oyder of paternity on Secretary's-determination, .
- 68-10c(124),_ 67-32c(1 8) e
- «. equitable- adoption, 61-"0(’!5) .
foster child, 66~45(11), \56-11(55) .
1llegitimate child born after onset of wage earner's disability,
conatitutionality of eligibility to benefita, 75-4c(4 ) -
inheritance .rights under-State law, 63-50c(3)
legal adoption after worker'a entitlement to DIB, dependency requirements,
72-20c(1), 72-43c(36), 71-1a(1) )
1living witis-or aupport of umborn child, 73-19(32) -
living in household with father, 62-38(28)
"living with-or support of" unborn child, 68-22(66}
presumption, 57-11(69), 62-35(27)
" atatus under State law; -68-73(72), 64-27(6)
atepchild, 65-55(17), 60-24(11)
atepchild, duration requirement, 72-44(5)
stepchild, -priority for w/derpayment, 70-3(38)
stepchild, termination of entitlement, 73-26c(3)
atepchild, validity of relevant gsupport period, 71-llc(4)

Childhood-Disability Benefits: -3

appeal from Administration refusal to reopen, retroactivity of application,
- 73-22c(72) -

marriage to old-age. insurance beneficiary, entitlement precluded,../3-18c(28)

onget of dissbility before age 18, tuberculosis, 74-20c(65)

overpayment, failure to report marriage, 73~5c(69)

substantial gainful activity; 71-24c(66)

o

Child'a Insurance Benefits:

.attainment of age 18, 63-15(5)

attendance at two educational institutiona simultzueously, 63-14(13)
child conceived outside of marriage, 66-11(55)

child-in womb, status, 60-9(35)

child married and divorced before filing application, 60-1(1)
court decree of paternity, 69-56(40)

definition of child, relationship, 74-24(1)-

dependency requirements of grandchild, 74-16(16)

dependency at point of time, 67-17(16), 66-14(3)

dependency on adopting fathar, 69-17(7), 67-3(13), 60~70a(25)
dependency on natural father, 70~22(19), 66-2(57)
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- d1sability, -aubstantial gainful activity, 64~14(147) -
+ . ~idisavowsl.of paternity of child, 69-15(36)
.affect-of State court oulsr of paternity on Secretary's-determination,
) 68;1%(124), 67-32c(18)
;.- effective date, adoption decvee, nunc pro tunc, 66-33(61), 66--22c(58)

. “-sititlemnt on mote than one earninga record, 68-42a(74), 62-25(8)
;- «arollee under manpowar.'development.and training act, 68-3(12)

.squitable adoption, 65-200(3), 64-27(6), 63-50c(3)
T, family‘maximim; 62-7(65) o
) ‘feYon{cus-homicide of insurediwage earner, 61-21(98)
HE f\;’ll-tinejqchiiol.gttcndbn‘ce—69-'1010(15), 68-69(23), 67-34(25), 67-50(29)
- full-time student; 69-45(22), 67~2(11), 67-51(30), 66-25(6), 66-35(7)
grandchild;or- stepgrandchild, 73741(7)
‘howicide effect.on”benefits, 76=29(8°)
inheritance rights-prior to-zdoptiion, 71-41(17)
1ssue of invalid-céremonial marrirge, 64~42(8)
Job-Corps enrollse, 66=3.9) (
warriage status-at time of “filing application, 75+23(9)
overpayment, over age '18_no- longer student, 76-20c(10)
reduction upon worker's recaipt-of workmen's compensation rayments, 74-9¢(71)
reentitlement cn same;s earnings record following .marriage and divorce,
-67-33(23)-
retroactivity of application, 73-1c(19)
- retroactive entitlement, 68-68c(54)
:separation of -child:from -stepparent, 69-55(17).
stepchild, terxination of entitléement, 73=26c(3)
student -attended -nondccradited:school, 76~11a(7)
student failed to report earnings; overpayment, 74~2¢(42)-
student, nonattendance period, 76-19(5):
student paid-by employer; 68-43(18), 67-2(11)-
student under work-study program, 67-49(27)
-ternination, -63-15(5), -61-35(2)
wage-earner's absence:no presuzption 2f death, 60-20(46)
Child piacement:agency, adoption of chiid, 72-20c(l), 72-43c(36)
/Claimant's faflure t:g&h‘ausfgadjnini’stntive remedies, jurisdiction of
-court, 73-44c(77)
Clains. of :Creditors, institutionalized beneficiary, 68-18(99)
Coal Miner, definition, 75-11(Y3) B . )

Commissioner's Rulings on State's Request for Review:

California, city of Santa Rosa employees, 73-57(.J7) i
Connecticut, transfer of positions from covered to noncovered retirement
system, 74-5(54) .
Indiana, county jail cocks, 65-57(55)
Indiana, school bus dr’ jers, 67-12(111)
interest charges for fillure to timely pay contributions, 74-30(56)
intafest gssessment. for fsilure to timely pay contributions, 75-28(83),
. 73-55Q202), 73-56(105)
Kentucky, janitors of county buildings, 69-29(85)
Keatucky, part-time medical clinician, 70-44(67) -
Hichigan, Department of Conservation employee, 67-13(112)
Michizan, interest assessment for failurc to make timely payment on
contribucivis due, 68-24(147)
Missouri, services and feea-of motor vehicle license agent.z, 72-7(110)
Missouri, services and fees of public and deputy public .ddmintistrators,
‘wage status, 72-36(124)
Missouri, county night watchman, 67-27(113)
Montana, county ferry boat operator, 68-34(150)
Montans, fees received by justices of the peace;. §9-61(87)
Nebraska, constables and justices of the peace, 67-44(115)
Nebraska, registrars of vital statistics 66-51(154)
New Jersey, "ineligibles" in position under county retirement system,
68-35(153)
Pennsylvania, services as school dentist, 73-54(99)
, Q Tennsylvania, .tradesman's services, independent contractor status, 72-34(117)-
, . - b~y
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West Virginh, policemen of city of New Mextinsville,.69-7(82)-
Wisconain, soc:lal worker “for Department of lelfare on education leave,
. 7N1=6(55).
Co-iuimu, “1ife inrurance- agent'a renewal, 71-22(40)
Q**.iuiou, real est:nte salesman, 62-31(56)

" Commen-law urrnge, 61-9(22), 61<47(23

CO‘-Im-ll\l narriage, SSI, 76-27QUQ
Comaon~-1aw. urrhge terminated, reentitlement to mother's benefits, 73-3¢(22)
-Common-law. urriage vnder State law, constitutionality of State'a non-

" recognition, 71-21¢(8)
Common-law marriage under State law, legal capacity, 71-4(11)
Co'-on-luw marriage, validity after removal 6f impediment, 72-26(23)
Co-unity !’roperty, unlgmnt: and control, 68-19(83)

Computation of-Berefit Amount:

mnge monthly wage, divisor: nont:ha, 72-15¢(57)
average -onthly vage, noncovered employment invclved,. 74-11lc(18)
deductions, entitlement before age 65, 62-26(37)
exclusion of pre-1965 physician aervices, 74-12c{21)
husband's-before age 65, 62-3(6)
nilitary service wage credits, -63-29(31)
reduced old-age 1nsuunce benefit (man), 62-20(35)
‘reduced old-age insurance benefit (woman), 62-2(33)
- ‘reduction for maxiwum, adjuatment for retroactive months, 63-4(29)
remineration allocated on a time basis, 64-62(61)
simultaneous entitlement, two or-more benefits, 69-13(5), 64-16(1)
wages, deferred conpenaat:lon payments,. 75-2(56), 73-30(48)
wages paid ‘after worker's death, 64-8(39)
widow's ..1ready entitled, 67~19(36)
wife's, reduction before and after age 65, 68-1(2)
Confidentiality, disclosure, 70-6(155), 70-15(56), 69-41(117), 68-53(138)
Confidentiality-of patient records. Drng Abusc Office and Treatment
Act of 1972, 73-48(91)
.Connecticut, transfer of positiond from covered to (;mncove're‘d‘ retizement
system, 74-5(54)
Conserved funds of -beneficdiary, investment, 72-13(50), 71-3(31)
Conservation of benefits, 70-41(34), 68-9(97}, 68-60(106), 65-43(82),
64-23(80), 61-23(99), 61-24(100)
- ACanntnblea, justices of the_peace, and registrars of vital statistics,
Nebraska, 73-5&.(110)
Conatitutionalit:y of eligibtlit:y to benefits, illegitimate child born
after ouset of wage earner's disability, 75-4c(4)
Conatitutionality of family maximum where illegitimate child involved,
73-53¢(9)
Constitutionality of gainful activity provision, disabled widows, 74-31c (78}
Constitutionality of including periods of noncovered employment in benefit
«-sputation years, 74-11c(18)
‘Constitutionality of prison work exclusion, disability irsured status,
blindness, 73-47¢(118)
Constitutionality of retirement proviso, section 203(f)(3) of the Act,
72-3¢ {81)-
Constitutionality of section 202(n) of the Act (Deportation), 60-1(87)
Constitut:ionalit:y of State's- nonrecognit:ion of common-law marriages, 71-21c(8)
Conatitutionality of time limitation on filing of application, LSDP,
73-39¢ (16)
Constructive payment of wages, insured status, 73-20(47), 73-42(52)
Court decree, effect on-finding of Secretary, 65-34c(28)
Cuban refugees, hospital and-medical insurance benefits, 68-38(197)

Custodial Care Exclusion from Coverage under Extended Care Facility:

diabetic management, 69-51a(169)
inpatient psychiatric hoapital services, 70-24(102)
. leg in case, 69-54a(178)
LS
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level of hospital care, 75-29¢(100), 73-49a(146), 71-19Q120), 71-27(121)
1ow-back strain and osteoarthritis, 69-53a(176)
uoocovered hospit:ll care, 71-7(119)
nux‘sing services, level of care, 70-18(143), 70-37(145); 70-46(148),
- -70-47a(151), 70—59(153)
post-cataract sursery sexrvices, 69-52a(27: "
senility, 69-6%4(183)
sexvices following stabilizat:ion of patient*s condition, 73-5lc(160),
72-17(163), 1~‘08c(152)
services rendered pending bed availability in skilled nursing facility,
-73-50a(150) -
utilization: review committee's deficiency in operations, 73-8¢(154)
utilization review committee's ‘failure to notify claimant, 71-8(135)
Custom nxriage, 63-48(22), 63’69(26)

-D-

Death -date, seven year absence, 76-1¢(12)
-Death, 7-year absence not unexplained, 72-53¢(54)
Deductions for refusal of vocational rehabilitation (disability), 64-13(L45)

» ~ Deductions on:Account of Work:

alien nonpayment -provisions, 64-56(66)
-amounts exceeding paid-travel expenses as wcges, 63-18(37)
beneficiary working, 63-32(68)
bonus.-pay,- 60~-26 (76)
computation of earnings, 61-57(82)
deened wages, military sexrvice, 69-47(94)
earnings, inclusion of all, 68-6c(91), 63-33¢(63)
employment abroad, 62-61(76) s
failure to exercise high degree of care, 64-20(54)
family- m.dmm, 62-7(65)
income- from valid trust created by life eneficiary and sole trustee,
67-1.(87)
noncash- payment exclusion, 67-41a(81)
reliance on-employer's agreement to restrict earnings 64-21(86)
report of earnings, good cause for failure to file timely, 61-39(83)
royalties, 67-52(92)
salesmen expenses, exclusion fron wages, 76-33(51)
shift of earnings, 63-40c(71), 63-42c(39)
short taxable year, excess earaing, $4-58(72), 62-60(74)
"Soldiers' and Sailors' Civil Relief Act (SSCRA), 61-40(104)
speclal retirement payments, 62-9(68), 61-26(56)
substantial services, 76-21c(38), 68—6c(_91), 66-18¢(76), 65-6(J0), 65-23¢(73),
65-61c(76), 64-38¢ (63), 64-39(59)
trade or-business- abroad, 61-22(77), 61-37(78)
vacation- pay, - 62-10(70)
"Defeat the purpcde of title II,” defined, 65-24c(87)
Deferred- compensation payments, adjustment, 74-la(29)
Deferred compensation payments, wages, 75-2(56), 73-30(48)
Delayed.birth certificate as evidence of age, 60-10(17)

Dependency and Support:

adopted child, constitutionality of support exception, 71-43c(d)

adoption of grandchild, 74:16(16)

child -adopted after worker's entitlement to DIB, 71-la(l)

claimant "in loco parentis," 65-40(14)

contributions in kind, 61-2(39)

duration of time, 61-52(42), 60-22(41)

elimination, wife's insurance benefits, 73-25(1)

husband's benefits, one-half support, 68-66c(8), 66-3¢(22), 64-53(4),
61-17'(40) , 60~19(36).

in loco parentis, State (PA.) law, 74-25¢(3)

1nher1t:ance rights from natural father, 73-27(37)
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s parent: a. aupport, 68~4c(33), 66-15c(28), 64-18c(94) 64-19c(116), 63-16(8)
s payment under agreement, 66-5¢(26)
LA personal serv:lces. value, 60-23(37)
- prgpert}(' :)net:t:lement in lieu-of alimony as support, 70-52c(l), 68-28(5)
7-16 (4
- .zental-value-of -home- provided, -61-17(40)
siblinz claimant for Biack Lung benefits, 74-33(82)
: st:epcl"nd, change in support situation, 71-1llc(4)
o use-of joint. bank account,. 60-19(36)
. .widover use of public welfare funds, 73-9a(l4)
- widower's one-half support, 66-3c(22), 62-23(10)
Deportation, nonpaymerit of benefits, 75-27a(78), 68-45(94) ~

7 ~Dat§minations: 2

date of death; 7-year absence refuted, 72~I¢(52)
dinbilit:y issues by Secretary in single hearing, 74-6c(63)
. :I.nitial deternmination, finality of decision, 71-2c(49)
IS Diabetes, custodial care exclusion, 71-19(120)

Lt

‘Disability:
" res.judicata, 71-32¢(72) — E
Disability, Evaluation of Impairment:

ability to continue in usual occupation, 65-59¢(133)
anxiety-reaction,. 62-71(103)
break in continuity of disability, 68-64c(180)
capacity to do other work, 65-15c(111) :
cessation; determinable by Secretary in single hearing, 74-6c(63) Z
combination of impairments, 76-35¢(70), 63-14Q104),
conflicting-medical evidence, 64-28c(111), 64-29¢(114), 63-25c(112)
credibility findings, - 65-1.6c(128)
defective delinquent, confinement, 73-6Nc(129)
expiration of intured status, 69-6a(97), 69-38¢c(108)
job availability, 70-5¢(81), 69-100c(115), 65-30c (116) , 64~47c(139) =
job availability, evidence of ability to engage in substantial employment,
3-23c(121o) -
levels ‘of severity, DIB and DWB, 71-12¢(60) :
level of severity, DWB, 72-4c(7), 71-42c(90) .
medical and clinical tests and decision by Veteran's Administration, -
69-39¢(110)
- onset before age 18, tuberculosis, 74~20c(65)
-- onset of disability suusequent to expiration of insured status, 74-8¢(59)
poor s;fety risk, -65-61c(144) ~
proof of existence of jobs in National economy, 74~7c¢(75)
refusal to-submit to-medical extmination, 68-50a(185)
remand for evidence as to capacity for work, 63-11c(94)}
residusl capacity, 64~11c(109), 64-46c(128)
-subjective complaints, 65-58¢(130)
subsequent findings and testimony of medical and vocational specialists,
65~47¢(150)
vocational testimony, ability to engage in substantial gainful activity,
73-59¢(128)
work ability, substantial gainful activity, 76-4a(77)

Nisability Insurance Benefits:

ability to. engage in substantial gainful activity, 1967 amanhments,
71-24¢(66)
age 21 to 31 provision, 72-45¢(i29), 69-30(106)
black lung benefi-s, 76-5¢(L11Y, 70-40(93)
deceased beneficiary. validity of subsequent appli:ation,-75-6(86)
deductions, refusal of vocaticnal rehabilitation, 64-13(145)
Q 4gclosure of medical information, 69-41(117)
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duration of inability to engage in substantial gainful activity, 73-7c(121)

earnings requirement, 60-3G(113) i S

earnings requirement, railroad service, 70-20c(76)

evidence of ability to engage in substantial employment, 73-23c(124)

hearsay medical evidence as "substantial evidence'-—use of medical advisers,

- 71-53¢(75)

insured status, -overtime payments under federal civilian employment,
76-3c (67)

judicial review, res judicata, 71-32¢(72)

legal.adoption after entitlement, dependency requirements, 72-43c(386),
71-1a(l)

military service wage credits, 68-11(159), 65~12(146)

onset date, 63-25c(112)

reduction for -receipt of workmen's-compensation payments, 74-21c(73)

reduction of child's benefits upon worker's receipt of workmen's-
compensation payments, 74~9¢(71)

reopening of determination, 68-12a(129)

.«etroactivity of application, 72-63¢(133)

~—-geamen; -benefits under Jones Act, 70-57a(96) )
- -simultaneous-entitlement to-other benefits, 69-5(45)

sinmultaneous with workmen's compensation, overpayment, 73-4c(67)

substantial gainful activity, 76-4a(77)

“‘terminated without prior hearing, 76-23c(80)

trial wvork months, 69-46(119), 65-62(157)

vocational testimony, ability to engage-in substantial gainful activity,
73-59¢ (128)

wife imder 65 also entitled to wife's benefits, 64-16(1)

work activity, overpayment, 72-28c(146).

work availability test, 1967 amendments, 70-5¢(8l), 69-40c(115)

workmen's compensation reduction, 76-34c(13), 70-45¢(94), 69-24(19)

Disabled Widow's Benefits:

DIB and DWB levels of severity distinguished, 71-12¢(60)
expiration of eligibility period, 74-lé4c(61)
level of severity, alleged viclation of constitutional right to due
process, 71-42¢(90) o -
level of severity requirements, 74-31c(78), 72-4c(7)
Disappearance of beneficiary, time of death, 72-1c(52)
Disaster Relief Act of 1970, inventory losses, 74-17(27)
Disclosure of patient records, Drug Abuse Nffice and Treatment Act of
1972, 73-48(91)
Distributive share of partnership income, net earnings from self-employment,
71-14(28)

Disclosure of information, 70-6(155), 70-15(56), 68-53(138)

Divisor months, average monthly wage, noncovered employment, 74-1lc(18)

Divisor months, exclusion of pre-1965 physician services in computation,
74-12¢(21)

Divorce:

"avinculo matrimnii,ﬁl )
annulment, validity of ree, 65-56(46)
decree recorded after worker's death, validity under State law, 72-62(30)
dependency requirement eliminated, 73-25(1)
domicile of one party within a jurisdiction, 67-10c(60), 66-1(48),
65~4 (40), 64-41(35), 61-8(21)
effect of foreign ex parte decree on court order of support, 73-10a(25),
68-41(6)
Haitian, validity of, 75-16(54) |
interlocutory decree, effect on relationship, 65-36¢(48) |
Mex{can, 66-1(48), 62-37(23), 62-68(26), 61-65(25)
Mexican, validity of, 72-61(28)
nisnomer of parties, validity of decree, 70-33(17), 68-2(59)
Q nunc pro tunc court order, 70-33(17)
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paymept under sgreement, 66-5c(26)
-property. settlement in liei of alimony, 70-52c(l), 68-28(5), 67-16(4)
‘rabbinical divorce ineffective under State law, 68-71(31)
881, effoct on, 76-41 Q)
sntc rutr:lct:ionu “against remarriage, 68-20(61)
support lp:edum: 69-4(18), -66-38(20), 61-1(44), 61-19(44)
: nlidity, obtained .outside " State, 72-3(20)
Pt 7 validity of last nn'iage, 62-37(23) e
R validity under State law, 70-21(16), 65-4(40), 66-61(35), 61-8(21),
61-65(25) ) .
-'void, 72-11(21), 72-51(26) - R
Doctors of osteopathy, 63-35(42) .
Docutlry avidence of age, 64-50c(31), 60-18(19)
Do..at:ic urv:lcc, 64-61c(44), 61-6(49), 61-44(63)
: Domestic. acrv:lce, identity of employer, 72-57(64), 67-41a(81), 62-29(46)
; Domestic service-in private home-of son, wages, 73-31(50)
Domestic aervice wage exclusion, 76—12c(19)

Domicile:

-change- of, validity of adoption decree, 72-60(39)
- common--law marriage, State law, 72-26(23)

decedent outside U.S., District of Columbia law, 69-21a(37)

divorce by court of another jurisdiction, 66-61(35)

divorce, validity of, 75-16(56), 72-11(21), 72-51(26)

presumption -of -legitimacy of child, blood grouping tests, 72-25(32)

requirement for valid divorce, 67-10c(60), 66-1(48), 65-4(40), 61-8(21)
: Drug Abuse Office and Treatment Act of 1972, confidentiality of patient
© records, 73-48(91)

<E-
Earnings- Record:

correction, family employment, 74-3a(25)

correction after expiration of time limitation, 73-6c(80), 73-15(84),
72-30(99), 72-54¢(101)

entitlement on more than one, 62-25(8) ~

evidence needed for correction, 62-11(81)--

revision-after final deciaion, constitutionslity-of time lim.it:at:ion,

i 72-55¢(104)

time limitation for correction, 66-8(94), 66-30(95), 65-42¢(96),

o "62-28(83) :
Educational institation, 76-11a(7), 67-2(11), 67-49(27), 67-50(29), 67-51(30).

Enetgency inpatient hospital services, nonparticipating hospital, 70-26(122) -

70-48(124), 70-49(128), 69-2(131)
Erergency-inpstient hospital services, outside the United States, 70-50(129)

Y
Emergency Services, Hospital Insurance Benefitsa:

accesaibility requirement, 72-9(159)
emergency occurring sfter nonemergency admission 71-38c(158)
inpatient of -nonparticipating hospital following termination of emergency,
7156 (164)
nonemergency situation, 71-39(162), 71-49(128)
nonparticipating hospital, 76-17¢(123d), 71-9(156)
Employees of city of Santa Rosa, California, State and local, 73-57(107)
Enployer compensation plan, payment after end of employment relstionship,
72-23(61)
Pxployer, identifying, 67-41a(81), 62-29(46)

Employer-Enployee Relationships:

"-by sitter, 73-46c(43), 61-27(50)
]: l Cpt:ains and crewmen of commercial fishing boats, 71-54c(19)
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corporate-enterprise, 73-12(39), 73~42(52), 69-37¢(50), 66-31c(65)

determinaticn by a Federal agency, 64-24c(41)

determination by United States.Postal Service, 72-46(63)

disabled patient-in work project 69-46 (119)

domeatic service, 73-31(50), 72-57(64), 67-41a(81), 64-61c(44),
62-29(46), 61-6(49), 61-44(63)

employee of international organization, 64-62(61)

family employment, 76~13a(30), 74-3a(25)

ferry boat operators, ‘Chouteau' County, Montana, 72-16¢(113)

independent contractor, 73-54(99), 72-34(117), 63-52¢(35)

Jail cooks, Allen-and Vigo -Counties, Indiana, 73-17¢(94)

Job-Corps enrollee, 66-36(9)

manufacturers' representative; 75-3¢(60)

medical clinician, cousity health department, 70-44(67)

*

‘motor vehicle license agents, 72-7(110)

ordained minister in exercise of ministry, 67-6(78)
patient helpers, 73-13(41)
Phycician, -part-time industrial, 61-61(53)

-practical nurse, 62-30(43)

_real eatate salesmen, 61-58(51)
" securities salesmen, 72-58(66)

aervices in sheltered workshop, 69-60(58)

aervices performed under hospital rehabilitation program, 69-59(55)
State employee-granted educational leave, 71-6(55)

VA-patient, 64-15(106)

Employer identity, Intergovernmental Personnel Act of 1970, 72-33(115)

Employment:

Enrollment for supplementary medical insurance benefits 75-1(120), 71-40(172)

bona fides vf, 66-31c(65), 63-40c(71), 63-42¢(39)

domestic service wage exclusion, 76-12¢(19)

Federal-civilian overtime payments, disability insured status, 76-3c(67)

Federal, determination by Federal agency, 64=24¢ (41)

Job availability test (disability), 70-5¢(81), 69-40c(115), 65-30¢(116),
64-29c(114), 64-47¢(139)

ordained-minister in-exercise of ministry, 67-6(78)

outside United States, work deductions, 63-34(69), 62-61(76), 61-22(77),
61-37(78) °

services by hospital patient, 69-59(56)

sheltered workshop participant, 69-60(58)

student 68-3(12), 68-43(18), 67-2(11), 67-49(27), 67-50(29)

Equitable Adoption:

" agreement not legally enforceable, 66-45(11)

child defined, 65-20c(5)
contract or agreement to adopt, 63-50c(3)
custody of child irrevocably surrendered 61-30(35)

Erroneous payments, recovery, 64-2(91)
Estoppel, misadvice by Adninistration, 70-19¢(9), 64-18¢ (94), 64-19¢(96),

61-55(13)

Evidence:

ERIC
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ability to engage in- substantial employment, 73-23c(124)
correction of earnings record, 62-11(81)

death, 7-yeara absence not unexplained, 76~1c (12), 72-53c(54)
determination of date of death, 72-1c(52)

net earnings- from self-employment, 70-55¢(27), 66-7(74)

new and materisl, good cause for reopening of determination, 68-12a(129)

one-half support, husband’a benefits 66-3c(22)
pneumoccniosis, total disability, 73-37(137), 73-38(141)
preaumption of lack of wages, 69-57c(60)
presumption-of legitimacy of child, blood tests, 72-25(32)
proof of parent's support, '68-6c(2)(‘ )
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-Excess .earnings, work deductions, 72-5¢(81), 62-60(74)
Executive clemency after conviction of feloneous homicide, 65-25(20)
Expiration-of insured status subsequent to onset of disability, "74=8c(59)

Extended Care Services:

st ,
certifidation, inpatient services, 71-16(138)
failure to provide services within li4-day transfer period, 73z34c(158)
-hearing right, amount in controversy leas than $100, 71-47(127)
hospital transfer requirements, 70-36(116), 69-63(149), 68-39(205)
home -health-services, howe confinement, 71-17(166)
inpltient services, not.certified for participation, 71-26(148)
nursing services, level of care, 73-51¢(160), 72-17(163), 71-48c(152)
100-day" maximum limftation, 71-35(151)
prior hospital-discharge before 6/30/66, 71-46(126) .
review.of determination of reasonable costs, 71-25¢(141)
three consecutive day hospital stay requirement, 74-15c(84), 71-51(155)
utilization review comxittee's deficiency in operations, 73-8c(154)
utilization review committee's failure to notify claimant of finding,

71-8(135)

Extension-of time to request hearing or review or-begin civil action,

68-8(122), 68-17c(114)

-F-

Failure to exhaust administrative remedies, Jurisdiction of court, 13~44¢(77)

Failure to timely pay contributions, interest assessment, 75-28(83), 74-30(56),
73-55(102), 73-56(105)

¥anily care home, 67-24(85) - )

Family corporation, validity, 73-12(39), 69-37¢(50),-66-31c(65)

Family employment, 64~6lc(44), 61-6(49), 61-44(63)

‘Family employment, spouse, 74-3a(25)

Family maximum, 62-7(65)
Family maximum, conatitutionality where 1llegitimate child involved, 73-53¢(9)-

‘Family Relationship:

acknowledgment of illegitimate child, 72-32(34), 62-38(28), 61-48(31)
61-64 (34) i

adoption of child after death of worker, 65-11(46)

annulment of divorce, 65-56(46)

annulment of marriage, 69-1(1)

brothera-in-law, technical relationship, 71-~10(168)

change of-domicile, validity of adoption decree, 72-60(39)

child adopted by aunt after parent's death, 63-27(26)

child adopted by sister of natural father, 69-16(43)

child born-after death of wotker, presumption of legitimacy, 73-28(34)

child in-womb, 60-9(35)

common-law-marriage, 61-9(22), 61-47(23)

common-law marriage, validity after removal of impediment, 72-26(23)

common-law marriage under State law, 71-4(11)-

sonsanguineous marriage, 68-62(63)

continuation of valid marriage after subsequent bigamous marriage,
62-36(22)

-court-decree of paternity, 69-56(40)

deemed -child of insured individual, 70-22(19), 68-29(15), 68-49(68)-

deemed marriage provisions, 69-27a (29)

diaavowal of paternity, 69-15(36) -

entitlement as spouse of deemed marriage and as widow, 71-55(15)

equitable adoption, 66-45(11); 65-20c(5), 63-50c(3), 61-30(35)

. foreign,_p:oxz,mrriase,,,validity., 11-44(13)

grandchild or stepgrandchild, 73-41(7)

11legitinate child, before-and after 1965 gmendments,_ 69~-14¢ (30)

11legitimate child, out-of-court settlement as acknowledgment in writing,
68-54(70)

l: lC illegitimate posthumous child, 68-22(66)
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inheritance rights from natural father, 73-27(37)
institution of adoption proceedings, 65-18(3)
interlocutory-decree-of adoption, -61-18(28)
legal capacity to marry under State law, 68-20(61)
legitimacy rebuted, sterility of alleged- father, 73-52¢(35)
legitimating acts by parents, 68-21(36), 62-53(30)
legitimation of child under State law, 73-2(29), 73-11(31)
legitimation under State law, 68-73(72), 66-43(62), 65-36¢c(48), 62-38(28)
living with or support of unborm child, 73~19(32)
marriage ceremony to solemnize relationship, 74-10(14)
marriage-duration, failure to exhaust administrative remedies, 75-24c(24)
marriage’precluding or-terminating-entitlement to benefits, 65-19(43)
mother of worker's child, 63-47(21)
presumption of legitimacy-of child, 67-11(69), 62-35(27)
presuzption of legitimacy of child, blood tests, 72-25(32)
procedural defect in marriage, 63-48(22), 63-49(24)
stepchild, 69-55(17) -
stepchild, duration requirement, accidental death of worker, 72-44(5)
stepchild, priority for underpayment, 70-3(38)
stepchild, statutory exclusion, -69-66(168)
surviving spouse defined, 67-55(39)
-underage marriage, validity, 72-49(24)
voidable marriage, effect of annulment, 65-2c(34),65-3a(38), 65-39(12)
widow and illegitimate child of decedent domiciled outside U.S.,
69~21a(37)
wife of worker, 67-10c(60), 62-57(25)
Farm operator, 67-7(87), 67-42(90)
Farm operator, Self-employment, nonproduction payment, 72-47(76)
Farm.rental income, material Participation, 64-25¢(56), 63-45¢(57),
62-16(54)
Farm work, substantial gainful activity, 61-69(159)
Federal census records as proof of age, 67-38a(54)
Federal Coal Mine Health and Safety Act of 1969, black lung benefits,
- 70-40(93)
Federal Employers' Liability Act, railroad employee, filing claim for
workmen's- compensation, 72-42(152)
Federal employment, determination by Federal apency, 64-24c(41)
Federal employment, determination by United States Postal Service, 72-46{§2} ..
Fees for services of attorney, 68-47¢(134), 68-61c(140), 67-54c(109)
66-19¢ (92), 65-33c(101), 62-47(86) <o
Fees of public and deputy public administrators, wage status, 72-36(124) ~
Tees as wages, public officers or employees, 69~61(87)
Felonious homicide, 65-25(20), 61-21(98), 60-6(97)
Felonious homicide conviction, preclusion of benefits, 75-25¢(10), 73-40(90),
72-22(14)
Ferry boat operators, Chouteau County, Montana, 72-16¢(113), 68-34(150)
Fiduciary, 65-10(57), 63-46(44), 61-43(61), 60-27(60)
Filing application, intent to file, 76-30(16)
Filing for all benefits, 76-2(1k), 71-52(10)
"Pinal decision” (section 202(3)(2)), defined, 66-26(41)

Finality of Decision:

earnings record correction after time limitationm, 72-54¢(101), 72-55c(104)
initial determination, 71-2c(49)
referral of SS cases to U.S. Magistrates, 76-l4c(5l)

Florida, interest assessment for failure to timely pay contributions,
73-56(105)

Food and Agriculture Act of 1965 payments, 67-42(90)

Foreign and domestic work tests, 63-34(69)

Foreisn countries, social insurance or pension systems, 75-17(74), 73-16(64)

Foreign court order of support, 68-16(30)

Foreign proxy marriage, validity, 71-44(13)

Foreign school, educational institution, 67-31(30)

Foster child, 66-11(55), 66-45(11)
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Yull-time achool attendance, 69-44(15), 69-45(22), 68-3(12), 68-14(13),
68-43(18), 68<69(23), 67-2(11), 67-49(27), 67-50(29), 67-51(30),

_-66=25(6), -66=35(7),-66-36(9) -

Funeral home. payment, 62-24(12), 61-54(9)

G-
Good Cause:

advunccd age, illiteracy and remote location, 67-35(42)

diab:ﬂrred attorney-as representative of claimant, 74--29(50)

exrroneous method of .computing-sarnings, 61-39(83)

error-on -face of evidence, computin; time period for reopening determina~

tién, 61-60(106)

-extended 1llness, application deemed filed, 61-4(12)

failure to -file timely report of earnings, 73-43(62)

incomplete information, intent, application deemed filed, 61-55(13)

new md,uterial evidence, 68-12a(129), 67-22(104),, 65-51(93)

physical snd mental infirmity, 63-16(8)

Soldiers' and- Sailors' Civil Relief Act (SSCRA), 61~40(104)

time-limitation- for filing request for hearing, 68-8(122)
Governlental penaion system, 70-23c(12), 68-13(42), 67-28(45)

- Gundchild, dependency requirements, 74-16(16)
S Grandchild/grut-gtandchﬂd, 74-24(1)

Grandchild or ntepgundchild, 73-41(7)
_ Gratuitous wage credits, exclusion of Philippine army service, 74-26c(45)

-H<
‘Hearings and -Appeals:

abandonment of claim, 76-43(58)

adverse finding, termination of provider agreement, 72-64(174)

appeals council denied review, 65-59c(133)

black lung, accidental death, 76-36¢c(nl)

black_lung -benefits, 76-6c¢(118), 76-5¢(ID

black lung benefits, close corporation owner, 76-25a(98)

black lung claimant, mine employee prerequisite for eligibility, 76-24c(gs5)
black lung, coke yard- employment, 76-~37¢ (100)

"'¢hild over 18 no longer student, 76~20c(10)

death evidence, 7-years absence, 76-1c(12)

-disability benefits terminated prior to hearing, 76-23c(80)

disability, combination-of 1mpairments, 76-35¢(0)

disability reduction, workmen's compensation, 76-34c(73)

diaability, res judicata, 71-32¢(72)

disability issued determinable by Secretary in. single hearing, 74-6c(63)
dieability, substantial gainful activity, 76-4a(j7)

dismiasal of request, res judicata, 65-7c(95)

domestic aervice wage exclusion, 76-12¢(19)

educational institution definition, 76-11la(7 )

failure to appear or be represented, 71-42c(90)

- family employment, 76~13c(30)

Federal-civilian overtime payments, 76-3c(67)

finality of decision,. res judicata, 70-31c(57)

RIB, mitter in controversy less than $100, 71-47(127)

HIB determinations, 75-8c(110), 74-22c(87)

‘hospital benefits, lead -than $1,000 involved, 76-39c(29
hospital emergency aervices, 76-17c023)

judicisl review, referral to U.S. Magistrates, 76-14c(5h)
limitation outaide the United States, 74~20c(65)

nonattornoy disqualified aa representative of claimant, 74-29(50)
parent's dupandency, black luug, 76-38cQrd

-yeopening of “determination, res judicata, 68-12a(129)

l'-puuntation of claimant, fair and impartial hearing, 71-23c(52)

U _quest, time limitation, 73-45c(79)
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right to representation, 69-38c(108)
rights on second claim, 63~41(84)
-self-employment, -deductions, 76-21c(38)
-self~employment income, conclusive after expiration of time limitation, .
76-32¢ (48) “
self-employment, nonprofessional fiduciary administering relatives
estate, 76-31c(3L)
SMIB determinations, 74-23c(93)
State and local, wages - sick pay, 76-22c(62)
supplementary medical benefits, alien residency, 76-40c(3l)
time limitation ca request, 68-8(122), 65-26c(91) i
time 1imit -on review of hearing decision, 744 (48)
vaiver of right at administrative.level, 72-2c(41)
Hearsay medical evidence, medical advisers, 71-53c(75)
Home for sged, life-care contract, provider-agreement not to charge for
covered services, 72-39(170)

Home 'Heni;h Services: .

home confinement, 71-17(166) N
withholding services from Medicare patients, 72~38(167)
Homicide conviction, preclusion of benefits, 75-25¢(10), 73-40(90), 72-22(14)
Homicide, effect on-child's berefits, 76-29(8)

Hospital Insurance Benefits:

accessibility requirement, 72-9(159)
alien, 5 year continuous residence requirement, 72-27(16) -
" alien requiremeénts, 68-65a(201)

appeals, benefit determinations, 75-8c(110), 74-22¢(87)

certification requirement for participation, 71-i6(138), 71~26(148)

chronic renal disease, deemed wages-to establish fully insured status,
75-9(98) )

conditions of participation and certification- for hospital, 69-11(126)

“Cuban refugee, entitlement, 68-38(197)

dental exclusion,-69-32(138)

emergency services, facility not classified as hospital, 70-49 (128)

emergency 'services, nonparticipating provider, 76-17¢ (29, 70-26(122),
70—48(12{0), 69-22(121)

emergency seryices-outside United States, 70-50(129)

inpatient psychiatric services, 70-24(102), 70-58(117)

Judicial review, less than $1,000 involved, 76-39¢c

level of care, 75-29c(100), 73-49a(146); 71-19(120), 71-27(121)

1iability of pharmacist as consultan:, 69-31(133)

lump-gum compromise, workmen's compensation, 70-38(105)

nisrepresencation or willful deception-by use of term "Medicare",
69-58(186)

noncovered care, 71-7(119) —- -

nonparticipating hospitat, 67-30(132)

nursing care, private duty exclusion, 70-7(100), 69~43(143), 69-50a(144)

payment, lack of entitlement, 67-63(140)

payments directly or indirectly by governmental agency for prison
inmate, 68-26(195) )

private accommodations, medical necessity, 71-50(130) -

psychiatric confinement on effective date of entitlement, 71-36(133)

reasonable and necessary rehabilitation services, 74-34a(89)

rehabilitation services reasonable and necessary, 76-26a(126)

reimbursable charges, 68-40(199)

requirements for entitlement, 71-46(126), 67-29(130)

review of determination of reasonable costs, 71-25c¢(i4l1)

simultanecus entitlement under other Federal statute, 69-8(124)

gkilled services, certification by physician, 71-17(166)

spell of illness, 76~16Q21), 70-17(108), 70-25(110), 69-62(146), 67-31(136)

tranafer agreement with extended care facility, 70-36(116), 69-63(149),
68-39(205)

utilization review committee, failure to-timely review, 71-37(123)
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) Husband's.Insurance Benefits:

entitlement -before age 65; 62-3(6) ’
. -ore~half siupport, 68-66c(8), 66-3c(22), 64-53(4), 61-~17 (40), 60-19 (36)
npgbgnd-‘id.fe partnership, 7 3-32(55), 73-33c(57)

-T-

1dentification of employer, domestic service, 72-57(64), 67-41a(81),
-62-29 (46) i . -

Income, deeming, SSI, 75-32(125), 75-33(126)

Intergovernmental Personnel.Act of 19705 72<33(115)~ -~ - - - o
111&\101;*hd-icidgacpnvictiop,,preclusiop of benefits, 73-40(90}
Incompetent, legal guardian inzome, 61-62(71) _

Incompetent, selection of representative payee, 70-42(36)

Incompetent, use of benefit foi: aupport of relative, 68-32(100), 68-33(102)
Independent contractor, 73-54(99), 72-34(117), 63-52¢(35)

Indiana employees of political entity, 67-12(111), 65-57(55) <
Indiana, jail cooks-of Allen and Vigs Counties, 73-17¢(94)

In her care, child ovar age 18, 69-45(22), 63-1(1)

In her care, incospetent child, 64-3(10) .

Inhi?i;ani::c, child's rights, 71-41(17), 70-22(19), -69-3(42) , -68-73(72),

66~2(57), 63-28(27) )

Inheritance rights. from natural father, 73-27(37)

Initial determinaf.on, 71-2c¢{49) .

Initial -enrollment period, medical “insurance benefits, 67-15(143)

15 1oco parentis,” 65-40(14)

Inpatient Hospital Services:

duration limits, 70-25(110), 67-31(136)

emergency service rejuirement for nonparticipating provider, 69-22(131)

level-of care, 75-29¢(100), 73-492(146), 71-19(120), 71-27(121)

noncovered care, 71-7 (119)

private gcconpwdat;ons,,nedical necessity, 71-50 (130)

psychiatric, 71-36(133), 70-24(102); 70-58 (117)

reasonable and necessary rehabilitation gervices, 74-34a(89)

spell of illness duration, 76-16 (121) ]

utilization review comnittee, failure-to timely review, 71-37 (123)

withholding services-from Medicare patients, 72-38 (167)

Insanity, validity of annulment- of divorce, 65-56(46)

Institutionalized beneficiary, ability to handle own affairs, 73-29(60)-

Institutionalized beneficiary, use of benefits, 70-32(33), 68-18(99),
66~20(83), 66-42 (84), 54-23(80), 61-23(99)

Institutionalized claiment, SSI, 76~7 GD)

Insured-Stztuss:

smendments of 1965, 66-21(46)

constructive payment of vages, 73-20(47), 73-42(52)

entitlement for months prior to application, 62-1(19)

Pederal civilian overtime payments, 76-3¢(67)

HI- entitlement, use of deemed wages, 75-9(98)

nale vozker, 64-51(27)

nilitary service wage credits, use of, 70-13(72)

quarters -of -coverage, agricultural labor, 64-26(29)

quarters of ‘coverage, _alternative method for deternining, 1937-1950,
70-1(14)

quarters of -coverage, domestic sexvice, 73-31(50), 72-57(64)

quarters of coverage, railroad employment, 66~10(45), 65-45(27)

time first acquired, 65-44(25)

widov's el;lgibilify under transitional provisien, 66~21(46)

‘workers age 72 before 1969, transitional, 67-62(53)
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Insured Status--Disability:

age 21 to 31.provision, 69-30(106)
“blindness, ch??titut:onaIity of prison-work exclusion, 73-47c(118)
continued employment after expiration, 72-45¢(129)
crediting of railroad service, 70-20c(76)
expiration, 69-68(97), 69-38c(108), 68-64c (180)
éxpixaiiou—subsequent:to onset of disability, 74-8c (59)
use of military sexvice wage credits, 65-12(146)

Interest ‘income from contracts of sale of realty, net earnings from gelf-
employment, 73-15(84) .

Intergovernmeatal Personnel: Act-of 1970, employer identity, 72-33(115)

Interlocutory decree of adoption, effective-date, 61-18(28)

Intermarriage of parents, legitimation.of child, 62-53(30), 61-64(34)

Intermedieries:

_Reasonable cost guidelines fssued-to -Providers, 75-30c(115)

Reopening determinations, error made in reimbursing provider, 75-21(113)
Interracial marriage, anti-mfiscegenation statute, 67-56(67)
Interrelationship with railroad retirement system, 67-8(31), 66-10(45),

62-14 (45), -61-25 (114); 61-53(115), -60-30(113)-

Investment of conserved -benefits, 68-9(97), 65-43(82), 61-23(99), 61-24(100)

Inveatment- of conserved fands, 72-13(90), 71-3(31)

Iran, homicide conviction, preciusion of benefits, 75-25¢(10)

Items and services excluded. from supplementary medical insurance benefits,
70-8(101),.69-64(166)

-J-

Jail cooks, Allen and Vigo Counties, Indiana, 73-17¢(94)

Janitors, county -buildings- of Kentucky, 69-29(85)

Job Corps enrollee, as full-time student, 66-36(9)

Justices of the peace, constables, and registrars of vital statistics,
Nebraska, 73-58¢(110)

Judicial Review:

appeal from Administration's refusal to reopen prior final decision,
68-58¢ (120), 67-39¢(106), 64<22¢(99)
appeal from carrier's determination denying reimbursement, 69-48c (156)
appellate cours review, jurisdiction of district -court, 68-57¢(117)
suthority to regulate and approve attorney's fees, 68-47¢(134), 66-19¢ (92)
£ailure-to request heaiing within Prescribed time period, 68-17¢ (114),
65=26¢ (91)
finality of decision, 70-31c (57) i
hospital insursnce benefits, less than $1,000 involved, 76-39¢ 029)
nonestoppel of Administration to require compliance with statutory
‘Tequirement for entitlement, 70-19¢(9), 66-17¢(38), 64~18¢(94),
64-19¢ (96) -
reierral of SS cases to.p.S. Magistrate, 76-14c(5h)
res judicata, 70-31c(57), 65-7¢(95)
sovereign immunity of carrier, 69-49¢(163)
substantial gainful activity, 70-56¢(86)
termination of benefits because of deportation, constitutionality of
section 202(n), 60~1(87) -
use of dictionary »f occupational titles and employment publications,
65~58¢ (130)

I

Legal guardian as payee, 70-42(36)
Legal Tepreaentative equitably entitied to lump-gum death payrent, 66~6(32),
60-4(7)
Legal representative of estate, 70-4(40), 70-9(41), 70-30(43), 68-31(110),
o 68-72(112)
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Legitimacy of Chtid:

" .. acknowledgment in writing, 72-32(34) -
- "ukngvlodmt*in writing" (Pederal law), 66-47(14)

-a‘c:n?;rgédg’;‘q; of child under State law, 73-2(29), 73-11(31), 68-49(68),

1-48(31 )

before and after 1965 amendments, 69-14c(30)

‘contributions toward support, 67-60(75)

court decree of paternity, 69-56(40)

court order to contribute, 67~59(73)

disavowal of paternity of child, 69-15(36)

divorce; validity-of, 72-11(21)

effect -of ‘State-court order of -paternity on Secretary's determination,
-68~-10c{124), 67-32c(18)

family maximom benefits, conatitutionality, 73-53c(9)

inheritance rights umder-State law, 69-3(42), 66-11(55)

intermarriage of -parents, 62-53(30), 61~64 (34)

legitimation, 1965-amendmenta, 69-21a(37)-

legitimation by State law; 68-73(72), 66-43(62), -65-36¢(48), 62-38(28)

living with or support, 73-19(32), 68-22(66), 68-29(15)

paternity denied,.sterility of alleged father, 73-52c(35)

presumption, -67-11(69), 62-35(27)

presumption, blood grouping tests, 72-25(32) i

presumption, child born after-death of worker, 73-28(34)

tipgie’quire@e@ta for-acknowledgment, living with or contributing to

support, 67-26(71)
"voluntary recognition" of child under State law, 68-21(36), 68-54(70),

-66~46(12) )

Level of hospital care, custodial care exclusion, 75-29c¢(100), 73-49a(146),

- 71-19(120), 71-27(121)

-‘Levy of benefits prohibited, 73-22c(87)

Levy or seizure of benefit checks for collection of delinquent Federal
taxes, -62-12(85)

Liability of estate, overpayments, 70-2(45)

Liability of representative payee, 65~53(84), 65~54(85)

‘Life insurance.agent beneficiary, renewal commisaiona, 71-22(40)

Living'in same househeld, 69-27a(29), 68~5(38), 66~16¢(33), 65-37(51),
64=5(13),- 64-35(16)

Longshoremen's and Narbor Worker's Compensation Act, offset provisions,
71-34¢ (100)

Lump-sum compromise,. worknen's compensation, 70-38(105)

Lump-Sum Death Payment:

body-not recovered, 63-38(11)

claimant reimbursed from other sources, 65~5(15)

conatitutionality of time limitation on-filing of applicatiom, 73-39¢(16)

contractual obligation to-pay burial expenaes, 60-3(6)

squitable entitlement of eatate, 66-5(32), 64~6(l%)

equitable entitlement of medical school or anatomical board, 69-18(23)

. -equitable entitlement of named beneficiary, 68-44(40)

e funeralhome 62224 (12), "61=54(9)

. good-cause for extension of filing period, 61-4(12), 61-55(13)
legal representative of aquitably entitled estate, 66-6(32), 60-4(7)
1iving in same houaehold, 66~16c(33), 64-5(13), 64~35(16)

_‘payment; no legal representative appointed, 65-22(18)
payment -from trust account, 6&£-54(18) * )
‘priority.of payee, 68-5(38) i
recomputation of deceased worker's primary insurance amount, 62-66(41)
reduction- of-overpayment, 63-7(82)
union .proceeds paid to-funeral home under plan, system or general practice,
" -68~44 (40) B

‘Lump-sum settlement of workmen's compenaation payments, 71-15a(93), 71-34¢(100)
71-~45¢ (104)
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M-
"Mail-order" divorce,.effect on subsequent marriage, 62-68(26)
Marriage:

annulment, "divorce a vinculo natrimonii", 69-1(1)

annulment of, 65-2c(34), 65-3a(38), 65-39(12), 63-2(6)

anti-miacegenation.statute, 67-56(67).

applicability of 1965 amendments- to. divorced wife, 67-1(2), 67-16(4),
66-24(1)- .

ceremony-to-solemize relationship, 74-10(14)

conmon-law, 72-26(23), 71-4(11)

common-law marriage, matrimonial intent; 61-9 (22), 61-47(23)

_consanguineous, validity under-State law, 68-62 (63)

deemed, entitlement as-spouse, 71-55(15)

deemed marriage proviaions, 69-27a(29), 67-25(64)

dfaabled child to old-age insurance beneficiary, 73-18¢(28)

divorce-obtained outside of State, validity, 61-8(21)

duration and’ continuity-of marriage, 67-55(39)

duration of marriage requirement, 75-24c(24), 72-52 (12), 71-21c(8)

duration of, surviving divorced wife, 66-38(20) i

first cousing, 63-20(19) o .

foreign divorce, termimationm, 66-1(48)

foreign proxy marriage, validity, 71-44(13)

Mexican divorce, 66-1(48), 62-37(23), 62-68(26), 61~65(25)

one~year duration requirement, 67-58(9)

patties ‘estopped to-deny validity of divorce, 61~65(25)

presumption-of validity, 72-61(28), -68-63(64), 66-12c(49), 66-34(52),
66-44(53), 62-36(22), 62-37(23)

procedural defect, 64-42(8), 63-48(22), 63-49 (24)

reentitlenent of child between ages 18-22 on same earnings record pre-
cluded -after divorce, 67-33(23) .

reentitlement to mother's benefits, effective date of divorce, 67-4(40)

reentitlement to.motherls benefits, termination of common-law marriage,
73-3c(22) o

remarriage, conflict of law, 66-4(25) -

remarriage of widow before age 60, 70-19c(9)

remarriage to-another beneficiary, -66-37(18)

separation, effect on- SSI, 76-28(82)

status at time of filing-application, child's benefits, 75-23(9)

unrecorded divorce decree, 70-21(16) .

validity, legal capacity under State law, 68-20(61) \

validity, violation of State law, 67-25(65)

voidable, effect on_entitlement to benefits, 65-19(43)

voidable underage, effect on entitlement to henefits, 72-49(24)

Material Participation:

agent, 65-8(59), 63-44(55) |
agreement for, 65~9¢ (61) .
criteria, 64-25¢(56), 61~7(67)
farm agent, 62-16(54)
legislative history, 63-45c(57)
owner or -tenant of land, meaning, 65-27(64)
sharecrop, 63-43(52)
subsidy payments, 63-19c(46), 62-64(63)

Maximm family benefits, constitutionality where illegitimate child involved,
73-53¢(9) R

Medicaid eligibility, 75-31(123)

Medical advisers, heresay medical evidence, 71-53c(75)

Medical exsmination refusal, disability, 68-50a(185), 65-59c(133)

Medical expenses as burial expenses, 65-5(15)-

Medical expenses nonreimbursable, DIB and workmen's compensation, 71-33c(96)

Medical facility operated by Federal agency, 72-10(166)
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.« Medical ihformation, disclosure, 70-15(56)
L ‘Medical neceality for inpatient hospital services, custodial care exclusion,
- ‘73-492 (146) -

- Hodicn‘e, misrepresentation -or willful deception; 69-58 (186)
Mental-and Neurological Impairments:

anxiety Teaction; -62-71(103)
conbinat:ion*of Ampairments, 65-59¢(133)
axpiution of-disability insured status, 69-68(97)
wotk*petfomnce, 64-14(147)

. Mental iapaitunt, defective delinquent, confinement, 73-60c(129)

. Hexicm _divorce, effect-on- subsequent marriage, 72-61(28), 62~37(23),
A 62~68(26), 61—65(25)

- " - Mexican-divorce, jutisdiction, 66=1(48)

-  -Michigan- Depattnent of Consemtion, 67-13(112)

Michigan atatute, reduction for receipt:of workmen's compensation-payments,
74-21(:(73)

ol e
d

Military Service Wage Credits:

allowance of, 60-16(110)
computation of . benefits, 63-29(31)
- cotrection of :service recozds, 62-13(90)
' deemed-wages, 69~47(9%)
disability insured status, 65-12(146) —
foreign country, service for, 64-12(103)
. other Federal benefit, 70-13(72), 69-28(92), 64-64(106), 61-49(110)
‘presidential pardon after dishonorable discharge, 68~11(159)
retired pay, 70-13(72)
Miniaters, rental value of parsonage in net-earnings,. 72-6(70)
Ministers, services performed-in exercise-of ministry, 67-6(78)
Misadvice, not grounds for -estoppel, 70-19¢(9), 64~18c(94), 64~19c(96)
61-55(13)
Misnomer of -parties, validity of divorce decree, 70-33(17), 68-2(59)
Misrepresentation -or-willful- deception by use of "Medicare, .69-58(186)
3 Mlssouri, services and -fees of public and deputy public administ:tat:ots,
¢ ‘wage status, 72-36(124)
Missouri, status of services and fees of motor vehicle license agents,
72-7(110)
Montm, ferry boat operators for Chouteau County, 72-16¢(113)

Mother's Insurance Benefits:

adjustment for retroactive months, 63-4(29)-

divorced-wife, court order of support, 73-10a(25)

fandly - naximum, 62-7(65)

homicide conviction, effect on-entitlement, 75-25c(10)

"n her care",. 69-45(22), 64-3(10)

marriage requisite, 69-14c(30)

F reentitlement after remarriage and divorce, 67~4(40)

: reentitlement after void remarriage, 63-2(6)
teentitlmnt, termination of common~law marriage, 73-3c(22)
remarriage- to beneficiary, effect, 65-39(12)
support under an agreement, former wife-divorced, 66-5¢(26), 61-19(44)
surviving apouse defined, 65-11(46)
termination due-to remarriage, 66~4(25)
vtlidity of-divorce obtained outside State, 65-4(40)
void or voidable marriage, effect on entitlement, 65-19(43)
voidable -marrisge, 66~34(52)
voidable marriage, effect of annulment, 65-3a(38)

Motor license agents in Oklahoma, 68-23(145)

Multiple iwpairments -(disability), 65-59¢(133);, 63-14(104)
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Musculoskelétal Impairment:

‘ability to -do ‘varled-lighter-work, 65-15c(111)-
combination of impairments, €5=15¢(1il1)
conflicting medical evidence, 64~i%(114)
-residual -capacity, 65-29c(114)

upper 1limb, 61-68(144)

work performance, 65-62(157)-

—N-

Nebraska constables and justices of the peace, 67-44(115)

Nebraska registrars of vital statistics, 68-51(154)

Nebraska, status of constables, justices of the peace, and vital statistica,
73-58¢(110) .

Nestor; Flemming v., termination of benefits because of deportation .
(section-202(n)), 60-1(87) - ¢

Net Earnings from Self-~-Employment:

community income from trade or business, 68-19(83)
computation, remuneration allocated on a time basis, 64-62(61)
~ disaster losses to inventory, 74~17(27)
o distributive share of parnership income from domestic and foreign sources,
71-14(28) ,
farnm rental income, material participationm, 65-8(59), 65-9¢(61), 65~27(64),
64-25c(56), 63~43(52), 63-44(55), 63-45c(57); 62-16(54), 61~7(67)
husband-vife partnership, 73-32(55), 73-33c(57)
income from all trades and businesses, 68-6c(91)
income from business operated by guardien, 61-62(71)
income from valid trust created by life beneficiary and sole trustee,
67-7(87)
income producing-activity, 67-24(85)
interest income, 64-10(52) o
interest income derived from tax sale certificates, 72-48(77)
interest income from contracts of sale of realty, 73-15(84)
investment income, limited partner, 72-24(73)
jointly owned assets used, 68-48¢(85) -
optional method of computing farm income, 62-32(58)
partnership, 62-8(67), 62-17(55)
payment in kind, 62-31(56)
payment to farm operator under the Food and-Agriculture Act of 1965,
67-42(90)
payments under wheat and feed grain programs, 62-64(63)
personal or living expenses, 61-42(70)
profits-from sale-or exchange of capital assets, 63-36¢(48)
real estate salesman's commission on sale of own property, 73-14(54)
renewal commissions-of life insurance agent beneficiaries, 71-22(40)
rental property income exclusion, computation, 75-18¢(67)
rental value of parsonage, 72-6(70)
rentals from real estate, 65-28c(67), 64-39(59), 62-48(59); 60-8(66)
royalties, 75-19(72), 67-52(92), 62-49(61), 62-50(50)
small business relocation payments, 72-59(78) |
soil bank payments, 63-19c(46), 61-2€(70) |
substantial services 71-13¢(34) |
Nevada divorce, jurisdiction, 67-10c(60)
New Jersey, interest assesament for failure to timely pay contributions,
73=55(102)
Noncash payment, wage exclusion, 67-41a(81)
Noncovered care in hospital, 71-7(119)
Nonicovered remmerative activity outside U.S., 63-34(69), 62-61(76),
61-22(77), 61-37(78) )
Noncovered work outside the -United States, seven day work test, 74-13(36)
Nonparticipating hospital, 70-26(122), 70-48(124), 69-11(126), 69-22(131),
Q  67-30(132)
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Nonparticipating -hospital, .emetgency gservices, 71-9(156), 71-38c(158),
71-39(162), 71-56(164), 71-49(128)

Nonpayment of lenefits:

alien-outside the United States, change of citizenship, 73-16 (64)

alien-outside the United States, Trust Territory of the Pacific Islands,
74~19(38)

deportation, 75-27a(78), 68-45(94), 61-1(87)

feionious homicide, 65-25(20), 61-21(98), 60-6(97)

section- 202(t)- summary, 75-17(74)

‘Nonprofit-organization, constitutionality of exemption from coverage,

72-45¢(129)
Nonréimbursable hospital expenses, 70-50(129), 68~26 (195)
Notary public in Puerto Rico, -62-51(51)
Notice of termination of provider agreemeut, 72-64(174)
Nurse; practical, 62-30(43)- i
Nursing-care, -hospital insurance benefits, 70-7(100), 69-43(143), 69-50a(144)
Nursing services, level of care, 73-51c(160), 72-17Q163), 71-48c(152)

; -0
Occupational rivk (disability), 65-6lc(144)
One-Half Support:

contribution in kind, 61-2(39)
husband's requirement, 68-66c(8), 66-3c(22), 64-53(4), 61-17(40),
60-19(36)
parent's proof, 75-26c(42), 68-4c(33), 67-35(42), 64-18c(94), 64-19c(96),
63-16(8)
‘ personal.service, value, 60-23(37)
~pooled income, 68-66¢c(8)
‘ rental value of home provided, 61-17(40)
validity of relevant period, 71-1llc(4)
_ use of joint:bank account, 60-19(36)
Onset of disability before age 18, tuberculosis, 74-20c(65)
Onset of disability, expiration of disability ‘insured status, 69-6a(97)
69-38c (108), 68-64c (180) 3
Option for computing farm income, 62-32(58) )
Oral inquiry, application for benefits, 66-17c (38), 63-37c(13)
Ordained minister in exercise of ministry, 67-6(8)
Osteopathy, doctors of, 63-35(42)
Outpatient physical therapy services, withholding services from Medicare

patients, 72-38(167)

-Overpayments:

adjustment after discharge in bankruptcy, 63-7(82)

adjustment not initial determination, 67-21(100)

beneficiary not without fault, 69-36(79), 68-7c(108), 65-41c(76),
64-2(91), 64-21(86), 64-37(88)

black lung benefit adjustment, 71-20(111)

child over 18 no longer student, 76~20c (10)

deceased beneficisry, liability of widow, 70-54(54)

disabled- child, failure to report marriage, 73-5¢(69)

1iability of estate, 70-2{45)

partial withholding, 64-20(84)

provider of inpatient -hospital services, 67-63(140)

recovery or adjustment, 70-29c(47), 65-24¢(87)

representative payee liability, 64-7 (82)

simultaneoua- entitlement -to more than one benefit, 73-4c(67), 72-29c(92)

status of -travel expenses, waiver of recovery, 74~28(34)

student failed to report earnings, 74-2c(42)
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waiver of -recovery-or-adjustment, 69-35(78), 66-28(86), 64-7(82),
61-59(102)
vithout fault, 75-20(80)

" ‘Owner or- tenant of farm, 65-27(64)

B

-P-
-Pir‘cnt:al control.and responsibilities, in her care, 63-1(1)
Parent's Inaurance Benefits:

amount, 62-5(11)
‘black lung, entitlement conditions, .6~38¢(l0B)
tlaimant ™n loco parentia," 65-40(14)
3ratuit:ous wage -credits, excluuion of Philippine Army service, 74=-26c¢(45)
one-hnlf-aupport, 75-26¢(42)
-parent-child relationship under State la4, 8-21(36)
proof-of- -support uquirenent:, 68~4c(33), 67-35(42), 66-15¢(28), 64-18c(94), -
. 64=19¢(96), 63-16(8) -
- ralat:ionahip under St.{t:e (PA.) law, 74-~25¢(3) -
void- ‘or voidable nrriage, effect on entitlement, 65-19(43) -
"Parsonage, rental value in net earnings from self-employment, 72-6(70)

P

__defined, 64-9(50)
distributive share includable in net eamings from.self-employmeént, 68=6c(91) )
- -diatributive share of income from domestic-and:foreign sources; net -
earnings from self-employment,-71-14(28)
husband and wife, 73-32(55), 73-33¢(57), 62-17(55)
investment with limited partner, 72-24(73)
Joint owmership of farm, 61-29(73)
_owner-operator control, 62-8(67)
rentals from real estate, 62-49(61)
Paternit:y denied, sterility of alleged ficher, 73-52c(35)
‘Paternity evidence of-parent-child relationship, 69-15(36), 69-56(40),
_68-29(15)
I'at:ernity, presumption-of legitimacy-of child, blood-tests, 72-25(32)
Patient helpers, employer-employee relationship, 73-13(41)
-Patient.records, confidentiality, Drug Abuse Office and Treatment Act of
1972, 73-48(91)
‘Payment-in kind, 70-10{22), 70-11(23), 70-43(25)

e i

__ Payment under an-agreement, definition, 66-5¢(26)

Payments defined, 64~56(66) 1

Peunaylvania, in loco-parentis, intestate distribation of estate, J4~25¢(3)

Pennsylvania, services as school dentist, independent contractor status,
73-54(99)

Pennsylvania, tradesman's services, independent contractor status, 72-34(117)

Period -of support, validity, 71-1lc(4)

Personal or living expenees, deductibility, 61-42(70)

Personal services, dependency and:support, 60-23(37)

Personal services, family or close friend relationship, 61-6(49), 61-44(63)

Phamcist:, civil 1iability as hospital consultant, 69-31(133)

-‘Philippine Army service, gratuitous wage credit exclusion, 74-26¢(45)

I'hysicien, industrial, 61-61(53)

‘Physician's services, affect of stayed revocation of license pending final
court decision, 71- .57(177)

Pneumoconiosis: -(See.black lung benefits)
chest roentuenosraphic (X-Ray) evidence, 75-5(88)
self-eaployed miner, 73-24(133)

total dissbility, 73-~37(137), 73-38(141)
Policemen, city of New Martinsville, West Virginia, 72-35¢(121), 69- 7(82)
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: fontholpital Extended Care'Sefvices:

lttniuuent of age 65, paymcnt for services, 70-34(113)
--- dinbetic management, 69-51a(169)
. durstion of spell of illness, 70-17(108), 69-62(14$6)
lk-daj tiuearequirement, 68-39(205)
leg in csst,. 69~54a(178)
low back atrain and ostecarthritis, 69-53a(176)
nuraing aervices, level of care, 70-18(143), 70-37(145), 70-46(148),
70-47%(151), 70-59(153)
postZ{ :aract surgery services; 69-52a(173)
provlidér-agreement with nursing home, 69-12(154)
senility, 69-65a(183).
3-consecutive-day hospital stay, 70-36(116), 69-63(149)
Post-hospital _home health:services, 67-30(132)
: ‘Practical nurse, 62-30(43)
: ‘Prenium payments under supplementary medical insurance program, 67-23(79)-
- ‘Prepaid-burial expenses, additional expense incurred, 65-22(18)

T\‘\\\‘m e

Presumptions:

daath,. 7=years_absence_not_unexplained, 72-53c(54), 60-20(46)- o o
f death, effect of court decree on findings of Secretary, 68-46¢(57)

¥ desth of- uorker*establiahed 65-50(32), 60-21(47) -
e oo _.lacka of_vngel,in-.bsenc »_of..reporting,..69=57¢(60). e
: legitimacy of child, 67-11(69), 62-35(27)

= legitimacy of -child, blood grouping tests, 72-25(32)

legitimacy of child born after death of worker, 73-28(34)

legitimacy rebutted, sterility of alleged-father, 73-52¢(35)-
: validity of last marriage, 72-61(28), 68-63(64), 66-12¢(49), 66-34(52)
- 66-44(53), 62-36(22), 62-37(23)
Private-duty attendants, hospital insurance benefits, 70-7(100), 69-43(143),

69-50a(144) -

Private-home defined, 67-41a(8l)
Professional services, substantial services test, 72-21c(86)
Prohibition against levy or attachment of benefits, 73-22¢(87)

Proof of Age:

conflicting records, 75-15c(47), 72-19c(49), 64-50c(31), 63-26(16),
- 60-17(18), 60-18(19)

court decree, effect on finding of Secretary, 65-34c(28)

delayed birth certificates, 60-10(17)

documents, determining probative value, 72-2c(41}

Federal census records, as evidence, 67-38a(54) ,

R1B, evaluation of evidence, 75-14a(45)

Proof of Death:

fact and circumstances, 65-50(32), 64-5(13), 62-45(3), 60-21(47)
- presumption not imexplained, 68-46c(57), 60-20(46)
Property settlement in lieu of alimony as support, 70-52c(1), 68-28(5),
-67-16 (4)
Providexs of hospital services, certification and conditions of participa-
- tion, 69-11(126), 69-22(131)

Providers of-Services:

certification requirements for participation, 71-16(138), 71-26(148)
‘facility operated by Pederal agency, 72-10(166)
failure to file annual cost zeports, 73-35&(164)! 72-40(171)
ownership change, 75-22(107)
reasonable cost guidelines issued by intermediary, 75-30c¢(115)

- review ¢f determination of reasonable costs, 71-25c(141)
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termination of agreement, 75-7¢(103), 73-35a(164), 72-38Q167), 72-40Q171),
) 72-66(174)

0

Paychiatric ‘Hospital:

190-dly lifatime . limnitation, 71-36(133)
urvicu. 70-24(102), 70-58(117), 7"31(136)!
‘Public auiltauce ::acipieuta, special age 72 payments, 67~45(47)
= ‘Public-Hsalth Service, waiver of civil service.Zetirement annuity, 62-52(87)
: Public welfare funds as support, widower, 73-9a(14)
‘Puerto Rican residence requirements, special age 72. .payments, 74-27c¢(7)

"“ ‘Pusrto- Rico, notary public in, 62~51(51) i
-

© Quarters-of Coverage:

-w . -agricultural labs, 64-~26(29) .

alternative mathod for -determining 1937-1950" period, 70-1(14)

. -crediting earnings, domestic service, 73-31(50), 72~57/64) -
R .. dieability earninge requirement, railroad service, 70-20c(76)- ’
i ineured atatus, time first acquired; 65-44(25) -
,Wuuil:oad-cogpmaqop,_w-l.s(27).~ e e i
- - - =R~

[ Radiation trentnent, nonenergency services, 71-49(,128)

Railrond compensation, quarters of coverage, 65-45(27)

——— e st

- Railroad Retirement Act:

. compensation creditable as wages, 66-10(45), 62-14(45), 61—25(114)
~ - -disability-earninga requirement, 0-20c(76), 6C~30(113) *
. futility of filing claim for workmen'a compensation, 72-42(152)
oupplmntal annuity gratuitous military service wage credits, 69-28(92)
widow's benefits, 67-8(31), 61~53(115)

- ‘Real Eetate:

. broker, 62-48(59)

e intereat from mortgage loans, 64~10(52)
salesman, net earninga from self-employment, 73-14(54)
salesmen, 62-31(56), 61-58(51)

Reasonable charge, durable -medical equipment, v9~9(150)

Reasonable Costs (HI-SMI):

Intemediary s instructiona to providers, 75-30c(115)
Provider-s aervices, review of determination, 71-25c¢(141)

Recomputation- of Benefit Amount:

decreased worker's primary inaurance amount, 62-66(41)
deductiona, entitlement-before age 65, 62-26(37)
earnings after year of entitlement, 62~65(39)
revision, correction of earnings record after time limitation, 66-30(95)
waiver of automatic entitlement, 69-25(48)

Reconsideration, adminiatrative action, 67-21(100)

Recovery of Overpayment:

adjuatment, black lung benefits, 71-20(111)

adjustment, deferred compensation, 74-la(29)

adjuatment, subsequent paymenta, 70-29c(47)-

beneficiary not without fault, 69-36(79), 68-7¢(108), 67-21(100), 65-24c(87),
O 41c¢(76), 64-21(86), 64-37(88)
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decaased beneficiary, liability-of widow, 70-54 (54)
N diublcd child, failure to report navriage, 73-5¢(69)
srroneous plynent buad on fraud, 64~2(91)
partinl withholding of benefits, 64-20(84)
reyreaenntive payee liability, 64-7(82)
i aimiltaneous-entitlement to DIB and workmen's compensation; 73-4c(57)
. &‘ilult:aneous entitlement to RIE and widow's-benefits, 72-29¢(92)
atudent. fatled to- reprrt: earnings, 74-2¢(42)
aubstantial services, 72-21c(86)
X wniver of recovery-or adjustment, 69-35(78), 66-28(86), 61-59(102) -
. vork-lct:ivity, fault determinations, 72-28c(146)

Reduced Benefits:

“-adjustment, bllck lung benefits, 71-20(111)
adjustment for -retroactive months, 63-4(29)
black-lung,- 70~40(93)
diubility insurance benefits, workmen's compensation reduction,
"70~45¢ (94)5. 69-24 (19)-
divorced wife reentitled, before-and after age 65, 68~1(2)
-Fanily ‘maximm, 62~7(65) o
_ husband's, 62-3(6)
- old~age inaurance- benefit before age 65, 62-2(33)
s - reduction of -husband's -effect on-wife's, -62-21(4): -
-simultaneous entitlement, 69-5(45) e
wife' s, also entitled-to- disability benefits, 64—16(1), 69=13(5)
withdraval of application, 67-36c(51)-
Reentitlement to mother's benefits after termination of common-law:marriage,
73-3¢(22)
Regiut:rars of vital stltietics, justices of the peace, and- constables,
Nebraska, 73-58c(110)
Rehabilitation services, ‘reasonable and necessary treatment, 76-26a{26),
74~34a(89)
Pehabilitation, trial work period, 69~46(119), 65-62(157)
Rehabilitation program, employment in-sheltered workshep, 69-60(58)
- 2Rehlbilit:t\tiort program, services performed. by hospital patient, 69-59(56)
s Reinterment of budy, burial expense, 61-3(8) .
N Religious order members, retroactive wsge credits, 74-18(31)
Religious services, burial expense, 65-21(16)

Rentals from Real -Estate:

e e e

fanily corporation, 62-37¢(50)
income from.investment properties, 50-8(65)
office building, 65-28c(67)
real estate broker, 62-48(59)
rooning house, 61-42(70)
, royalties for use of lands, 62-49(61)
Pental value of parsonage,net earnings from self-empioynent, 72-6(70)

ﬁeopengng gneteminst:ions

. appeal from administration's refusal not subject to judiclal review,
¢ -68-58c(120), 67-39¢(106), 64~22c(99)
error on face of evidence, 75-20(80)
finality of decision, 71~2:(49)
health insurance, reimbursement due provider, 75~21(113)
correction of- earnings record, excluded income, 66-8(94).
) correction of-earnings record-after time limitation, revision of benefit
B rate, 66-30(95)
erroxr on face of evidence, computing period, 61-60(106)
finality, 64-24(41)
finality of dacision, 71-2c(49)
fraud  or-similar fault, 64-2(91)
new._and material evidence, 68-12a(129), 67-22(104), 65-51(93)
.proof of void -or annulled marriage, 65~19(43)
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prospective effect of applicstion 66-26 (41)
..Soldiers' and-Sailora Civil Relief Act (SSCRA), 61-40(104)-
-time linitation -period, 63-2(6) .
Raport of -annual umings, failure to file timely, 61-39(83)
‘Representation by counsei, fees for services, 69-38c(108), 68-47c(134),
68-61&:(140), 67-54c(109), 66-198(92), 65-33c(101), 62-47(86)

Raprumt;tionv of Chinnnt’
aetomey s fees, uuthorit:y to'regulate and approve, 72-14¢(95)
lttomey [ ] fees, wu’d by court, 72-31c¢(97)
disqualiﬁed ‘nonattorney, notice.snd-hearing, 74=29(50)
fair and. inpu't:iul hearing, 71-25¢(52)

) Representative Payee:

e o ammag

S e U e e i e Aot

conservation of bevefits, 70-41(34), 68-9(97), 68-60(106), 65-43(82),
64-23(80),. 61~23(99), .61-24(100)

1nst1tut1m11:ed beneficiary, 70-32(33), 68-18(99), 66-20(83), 66-42(84)
64-23(80) "61-23(99)

1nlt1tutionn11.zed -beneficiary, ability to handle own.affairs, 73-29(60)

1nveltnnt 4o corpoute stocks, State law, 72-13(90)
investment. of- conserved funds, 71-3(31) T
overpayment liability, $6<7(82). -

ulection, 70-102 (36)

iiniden’ce*iﬂ thert‘.s.., -temporary absence, 68-65a(201)

Res Judicata, disability claim, 71-32c(72)

Rusources, SSI, 76-8(H), -75-34(129)

“ERIC

BRI A 1 Text Provided by ERIC

-Respiratory Impairment: -

ability to do-other work, -64-47c(139)
ability- to do varied lighter work, 65-15¢(111)
level of eeverity, 64-28¢(111)

Retired pay for ronregular milicary service, 70-13(72)

Retireps : Insurance Benefits:

proof- of age, evaluation of evidence, 75-14a(45)
reduced before age 65,.62~2(33)
einult?neous entitlement to reduced disability insurance henefit,
69-5(45)

sinultaneous entitlement to wife's insurance benefit, 69-13(5)
simultaneous with widow's benefits, overpayment, 72-29¢(92}.
termination, date of death, 62-45(3)

Retirement Pay, 62-9{68), 61-26(56)

Retroactive wage. credits, coverage for member of religious orders, 74-18(31)

Retroactivity of application- for benefits, 68-68c(54)

Retroactivity of-application, child's insurance benefits, 75-23(9),
73~1c¢(19), 73-21c(72)

Retroactivity, period of disability, 72-63c(133)

Review of determination of reasonable costs of provider of services,
71=25¢ (141)

‘Review of hearing decision, time limitation, 74-4(48)

Rooming house.gross income derived, 61~42(70)

Royalties, -attainment- of -age 65, 75-19(72)

Royalties, use of land, 62-49(61)

‘Royalties, writing activities, 67-52(92), 62-50(50)

Rules-of administrative finality, 68-12a(129)

-

Salesmen, real egtate, 62-31(56), 61-58(51)
Salesmen, securities, status as-employee, 72-58(66)
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Aruitoxt provided by Eic:
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arar [N SRS

-School -Attendance, full -time, 69<44(15), 68-3(12), 68—16(13), 68-43(18),

-68-69(23),. 67-34(25), 67-50(29), 66-25(6), 66-35(7)-
School recorda, - proof of age; 72-2c(41), 72-19c(49)
Suflring work, employer-employee relationship, 71-54c(19)
Securities salesmen, status as emplojee, 72-58(66)
Self-employed miner, pneumoconiosis, 73-24(133)
s.lt—!-ploynnt Income: h
administering relatives estate, nonprofeuional fiduciary, 76-31c (34)
adninistrator of estate, 63~46(44), 61-43(61), 60-27(60)
blby aitter, '61-27(50)
business operated by guardian, -61-62(71)
ca—unity income -from trade or business, 68-19(83)
correction attempt. aftsr time limftation expired, 76-32c(}8)
doductionl on account of work, 76-21c(38)
diltributive share of -partnership-income-from domestic and foreign

sourcas, 71-14(28)
doctors .of - o-teoplthy, 63—35(42)
uminsl, corroborative evidence, 70-55c(27), 66-7(74)-
axcess um:l.ngl, .deductions from monthly benefits, 72-5c(8l)

- -exclusion. of«-pre-1965aphylicilnv-urvicu,v 74-12¢(21). - —

gross income from agricultural entexrprise, nonptoduction paynent, 72-47(76)
“niisband-wife operation of jointly owned hotel, 68-48¢c(85)

—-Husband-w{ f.aplttnerlhip,u73-32(55),‘.73—33c [ A T P

11fe-insurance_agent beneficlary, 71-22(40) -
musician, itinerant, 64-40(54)
notary public, 62-51(51)
nurse, 62-30(43)
_ partnership, 64-9(50), 62-17(55)-
real estate salesman, 62-31(56), 61-58(51)
rental property exclusion, 75-18c(67)
rental value of parsonage included in net earnings, 72-6(70)
royu:m, 75-19(72), 62-49(61)
salesman’s commission included in net earnings, 73~14(54)
aubltlntinl services, 72-21c(86), 71-13c(34)
writing activities; 67-52(92), 62-50(50)
Senility, poathospital- extended care services, 69-65a(183)-
Separation agreement no: incorporated into subsequent divorce decree,
-61-19 (44)
chan-dly work test, 63-34(69), 62-61(76), 61-22(77), 61-37(78)
Seven a3y work test, benefit deductions, 74-13(36)
Sheltered workshop, services as employee, 69-60(58)
Sheltered workshop (disability), 61-10(154)
Sick or disability pay, 60-7(55)
Sick-or vacation pay, 62-63(47)
Sick-pay, status as vages, 72-56(126)
stmaxltaneous entitlement to-more than one type of benefit, 69-5(45), 69-13(5),
64-16(1)
Simultaneous entitlement to more than one benefit, overpayment, 73-4c(67),
72-29¢ (92)
Skilled services (HIB), certification by physician 71-17(166)
Soil bank- paymenta, 63—19c(46). 61-28(70)
Soldiers’ and Sailors' Civil -Relief Act, 61~40(104)

Special Age 72 Payments:

alien, 5-year continuous residence requirement, 72-27(16)

disability retired pay of veteran, 67-28(45)

eligibility, for governmental pension, 70-23c(12), 68~13(42), 68-36(44),
68~78(49) -

public assistance ‘under State program, 67-45(47)

Puerto Rican residence- requirements, 74~27c(7)

reduction due to commutation of periodic pension, 68-52(48}

veterans' benefits from State, 67-46(49)

voluntary dsposits for-teacher's-annuity not cause for offset, 68-37(46)
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Spell of 1llness, hospital insurance benefits, 76-16(12), 70-17(108),
70~-25(110), 69-62(146), 67-30(132), 67-31(136)"

-State  and Local Coverage:

Anderson-v. Celsbrezze, coverage of employee, 63-51c(33)

‘Califomia, city of Santa Rosa employees, 73-57(107)

Cmocticut. transfer of positions from covered to-noncovered retirement
aystem, 74~5(54):

qioyu granted-educational leave, 71-6(55)

»qloyeu in poaitiona compensated .by fees, 68-23(145)

employer- 1dcntity. Intergovernmental Personnel Act-of 1970, 72-33(115)

extansion of coverage group to coverage. 68-77(157)

ferry-boat operatora, Chouteau County, Montzna, 72-16¢(113)

interest- aaaessment for failure to-timely pay contributions, 75-28(83),
74-30(56); 73-55(102), 73-56(105)

Jail cooks, Allen and Vigo Counties, Indiana, 73-17c(94)

Louisi#na; achool-biis drivers,; 70-14c(63)

Miller v: Flemming, employment after retirement, -63-52c¢(35)

Hinout:l, aervicea and- feea of public and deputy public administrators,.
wage status, 72-36(124)

[ Nebraska, atatus-of constables, justices of the peace, and registrars of _

AL e s e

vital atatistics, 73-58(:(110)
’—Poansylmia,furvicea as-achool dentist, 73-54(99)-
‘Pennsylvania, tradesman'a aervices, independent contractor status, 72-34(117)
-policemen, city of New- Ha:tinsvﬂle. Vest Virginia, 72-35c(121)
services and -feea of motor vehicle license agents, 72-7(110)
sick pay, status as wages, 72-56(126)
uniforn-allowances, status as wages, T0-43(25)
wage-sick pay, 76-~22c(&)-
State. court ‘order, effect on-finding-nf Secretary, 2-62(:(88)
State court order-of paternity, etfect on Secretary's determination,
68=10c (124), 67-32c(18).

Stepchild:-

dependency, change in support situation, 71-1llc(4)
duration requirement, accidental death of worker, 72-44(5)
ulationship, 70-3(38)5. 09-55(17), 67-32¢ (18), 61-52(42), 60-9(35) -
termination of entitlement, 73-26c(3)
Stepgrardchild or grandchild, 73-41(7) )

Student:
Army nurse program, 68-43(18) .
attendance at two educational institutions simultaneously, 68-14(Q3)
deemed- full-time attendance, 68-69(23), 67-34(25), 66-35(7)
educational institution definition not met, 76-~11a(7)
20-hour -per weak requirement, 66-25(6)
Manpower Development and Training Act enrollee, 68-3(12)
-wedical -assistants school, 20-hour per week requirement, 69-44(15)
nonattendance period, 76-19(5)
over age 18, in-her care, 69-45(22)
period of nonattendance, 76-19(5)
service academy of the United States, 67-2(11)
trade or vocational school, 20-hour per week requirement, 67-50(29)
work-atudy progrem, 67-49(27)

Student beneficiary failed to report earnings, overpayment, 74-2¢(42)

Substantial Gainful Activity:

ability to . engage in, 76-4a(j7), 70-56(:(86). 65-47¢(150), 65-59¢(133),
64=47¢c(139)
adaptability to other work, 65-61c(144)
Q application of 1967 amendments to pending cases, 71-24c(66)
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conltitutiomlity of proviaion, disabled widow, 74~31c(78)
defective-delinqueat, confinemant, 73-602(129)

'durltiou of inability, 73=7c(121) - -
cx:lat.ucc of jobs-in nationvl economy, 76=-7¢(75)
farm- o-ployunt, 61-69(159)

lack-of -sevsrity, 72-4c(7), 65~58c(130)
iimited-activity;;:60<29(153)

ruidual ctpacity, 65-30c(116), 64-11c(109).
uturn to- work, overpayment;, 72-28¢c(146)
subsidized:work. ahop- 61-10(154)

p——

vocational. adnptability, 63-14(104) -

'voca:iontl tutimny, 13-59¢(128) o >

-wrk performnce, 65-62 (157) , '64~14(147), 64~32(149), 61-16(156),
61-33(157)

workshop evaluation as evidence, 73-23c(124)

Substantial Services:
deductions, 76~21 (ﬁ )

k dental: profeuion, time:devoted to_practice, 72-21c(86)
£ highly skilled-and technical services, 71-13c(34)
bemmnenSubstantial-services-in-self-employment ,-68=6¢(91) ,~66~18¢ (76)-5m65~6(70) o — - — s

65-23¢(73), 65-41c(76), 64~38c(63), 61-38(80)

o~ - wSUpplemental-Sscurity--Incomes v wo . y e e
burial- prepaid, resources, 76-9Q4s7)
couplu separates, 76-28 QR
deeming-of income, 75-32(125)
deeming of income from ineligible ‘spouse, 75-33(126)-
hearings -and-appeals, abandonment effect, 76-43(15H)
institutionalized claimant, 76=7Q%)
marital relationship, 76-462Q149, 76~27 Q)
Medicaid- eligibility, 75-31(123)
real property resources, 75-34(129)
resources nonexcludable, 76-8(13)
service allotments, unearned- income, 76-18(52)
spouse eligible, definition, 76-41Q))
underpayments, disposition, 75-35(130)
undexpayment, recipient died in nursing home, 76~10(%0)-

Supplementary Medical Insurance Benefits (Part B):

alien residency requirmut, 76-40c Q30
appeal from carrier's determination denying reimbursement, 69-48c(156)
appeals, benefit determinations, 74-23c(93)
carrier, agency of government, 69-49c(163)
charges- imposed by-immediste relative, 71-10(168), - 69-66(168)
Cuban refugee, enrollment period, 68-38(197)
duuble medical equipment, reasonable charge, 69-9(150)
enrollment limitaticn, 71-40(172)
enrollment under State buy~in agreement, 69-10(152)
exclusion of payments, servicea under a workmen's compensation law or
plan, 71-29(170)
facility opeuted by Federal agency, 72-10(166)
initial- enrolluent period, 67-15(143)
initial enrollmént .period, application timely filed, 75-1(L20}
: items and ssrvices excluded. payments .by governmental mtity, 70-8(101),
68—26(195)
phyaician's and medical services, outside-U.S., 69-64(166} _
physician's aervicea effect-of -stayed revocation of licsnse pending
final- court lecision, 71-57(177)
premium payments under -plan or-syatem, wages, 67-23(79)
reasonable ch:rre, physician's services, 70-27(132)
Q ressonable-charge, prosthetic device, 70-28(133)
l: lCrequircunts for-enrollment, :67-29(130) .

s
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Support, nlidity of relevant period, 71-1lc(4)

Sexviving divorced wife, 69-4(18),-68-15(28), 68-16(30), 67-18(33),
67—55(39), 66-38(20)

Surviving:spouse defined, 65-11(46)

Survivors' 1nsuunce benefits, widower with minor chil(h in his care,
75-13c(15)

Suspension of Benefits: -

alien- outside the United- States, change of -citizenship, 73~16 (64)
six- consocutive wonths' absence, r.liens, 64-36(74)

-T-

1 D Tax sale certificates, interest income, net earnings from self~cmployment,
o 72-48(77)
: Tcunta-in-co-on as _partners, :61-29(73) .
E Tonnune, interest agsessment for failure-to timely pay contributions,
76-30(56) i -
Termination-allowances,, status-as vagu after end of- employnent -relationship, -
72-23(61) i :
m,.rctdxmtionhof,anomnt,eprov*dors -of-services, 75—7::('103) »73-353(1667m~m—'-—*-'-"
72-38(167), 72-40(171), 72-64(174) -

s —n s~ Tormination.-of . Bénefied s . e - S S b

: adoption-of child, 69=3(42), 69-16(43) 4

; child's- attainneut of -age 18, 63-15(5)

-child's. reentitlement on sane-earnings record, 67-33(23)

death, date, 72-1c(52)

_date:of death, 62-45(3)

doportation, conastitutionality of.section 202(n); 60-1(87} -

disability cessation of, 65-62(157), 64-32(149)

disability, prior-to hearing, 76-23c@©0)

.- reentitlement after void remarriage, 63-2(6)

- .resarriage, 66-4(25)

- _stepchild, 73-26c(3)

Termination of-cosmon-law -warriage, reentitlement to mother's benefits.
73~3¢(22).

‘Three consecutive day hospitsl stay requiremerit prior to. aduissionfor

extended care services, 74-15¢(84)°
Time Limitation:

.adoption.of child, 24-month period, 72-20c(l), 72-43c(36) :
application for lump-sum, 1-4(12), 61-55(13)
‘computation of period for-reopening determination, 61—60(103)
constitutionality of filing of application, LSDP, 73-39¢(16)
DWB, -eligibility period, 74-14c(61)
earnings record-correction, 73~6c(80), 73-15(84), 72-30(99), 72-54c(L01};
72-55c (104)
exclusion of family employment, 74-3a(25)
tailire to pay contributions, interest asgessment, 73-55(102), 73~56(105)
proofs, . £11ing-of, 64~18c(94), 64-19c(96)
requést for hearing, 73-45c(79), 68-8(122), 65-26¢(91)
review of -hearing decision, 74-4(48)
- revision of earnings record, 66-8(94), 66-30(95), 65-42c(96), 62-28(83).
rules- for administrative finality, 68-12s(129).
Soldiers' and Ssilors' Civil Relief Act (SSCRA), 61-40(104)
rithdraval limitation removed, 65-17(22)

Trade or Business:

adainistrator or executor, 63-46(44), 61-43(61), 60-27(60)
Q baby sitter, 61-27(50)
E lC beneficizry's business in foreign country, 61-22(77), 61-37(78)
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doctors of oatcopathy, 63-35(42)
-elements for determining, 64-40(54)
family care*hou. 67=24(85)
farn operator, .67=7(87), 67-42(90)
gross_income-from agricultural enterprise, nonproduction payment,
12247(76).- -
hulbmd snd-wife. partnerahip. 62-17(55)
invutmt vith limited partner of partnership, 72~24(73)
lcnding money, 64-10(52)
-musmnt* and: control, community-property state, 68-19(82)
'mgmut of trust -estate, 65~10(57)
‘notary-public- in-Puerto Rico,-62-51(51)
practical -duzse, 62-30(43)
-real-estate- nlem, '62-31(56), 61-58(51)
rcntll of equipment,-61-45(64)
ealé of business, 63-36c(48)
sales of lots, 64-9(50)
writing. activity, 67-52(92), 62=50(50)
Transfer of-business, bona fides of, 66~18¢c(76), 65-23c(73), 65-41c{76),
-64-38¢(63) -
'rramfu' of- poaition (State'a -Attornays) from covered to noncovered: retire~

R
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~Travel- oxpcnu-ltatul ,~work-deductions,..74-28(34).__ _

Tnnsitional insured status, 67-62(53), 66-21(46)
Travel .xpenus, 63—18(37)

Trial work-perfod (disability), 70-56c(86), 69-46(119), 65-62(157)

Trust estate, management-of, -65~10(57)

Trust Territory of the Pacific Islands, alien nonpayment provisions,
74-19(38)

Tuberculosis;. onset of disability before age 18, 74-20c(65)

Twenty-four month time 2init provisions for adoptions, 68-30(16)

Twenty-four month time limit provisions for adoptions by retired workers,

67-3(13)

e
Underpaynents::
black lung benefits, 71-20(111)

disposition, legal representative, 70-4 (40), 70-9(41), 70-30(43), 68-31(110),

168=72(112)
dilpoaition, gstepchildren, 70-3(38)
disposition, SSI, 75-35(130)
small estate statute-(Ariz.), 70-30{43), 70-9(41)
SSI, recipient-died in nursing home, 76-10 (050)
United States. Postal Service, Pederal employment, 72-46(63)

Use of Benefits:

conservation, 68-9(97), 65-43(82), 61-23(99), -61~-24(100)

. institutionalized beneficiaxy, 66-20(83), 66-42(84), 64-23(80)
limitation on expenditure, 68-18(99)
prepaid burial -plan, 70-41(34)
support of relative, 70-32(33), 68-32(100), 68-33(102), 68-59(103),

-68-60(106), 65-53(84), 65-54(85), 61-24(100)

ttilization review committee inpatient -hospital services, 71-8(135),
71-37(123)

Utilization yeview committee's deficiency in operations, 73-8¢ (154)

T
Vacation pay, 62-10(70), 62-~63(47) -

leterans:

MC .correction-of service records, 62-13(90)

et
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dishonorable dischatge, presidential pardon, 63-11(159)

other Federal benefit, 70-13(72),
63-29(31), 61~49(110), 60-16(110)
sew;ce for foreign country, 64-12(

103)

69-28(92), 65-12(146), 64~64(106),

Veterans' Administration hospitals, work by patients, 64-15(106)
Vocational expert - testimony, existence of jobs in national economy,

74-7c(75)

- Vocational rehabilitation, refusal of (disability), 64-13(145), 64~46¢(128)
Vocational testimony, ability to engage in substantial gainful activity,

73-59¢(128)

Vow-of~poverty deductions, members -of religious orders, 74-18(31)

-u-

Wages:

agricultural labor, 70-11(23)

agricultural labor, payment in kind, 70-10(22)

allowance for-travel, 63-18(37)

-alternative method for determining QC's, 1937-1950 period, 70-~1(l4)

bonus, 60-26 (76).

annuity purchased through payrcll deductions, 64-59(48)

A constructive paymen’tr,“53-20(lo7), 73-42(52) .
corporate officer, 73-12(39), 73-42(52)
.. Jdeferred compensation payments, 75-2(56), 73-30(48)._ G

domestic service exciuded, 76-12¢(19)

domestic service, identify of employer, 72-57(64), 62-29(46)
domestic service in private home of son, 73-31(50)

* evidence to correct earnings record,, 62-11(81) .
excess esmnings, deductions from monthly benefits, 72-5c(81)

exclusion, employed by spouse, 74-3

a(25)

expenses of salesman exclusion, 76-33(51)

faimily employment, 76-13a(30)
Federal agency determination, 64-24

c(41)

fees of motor vehicle license agents, 72-7(110)
fees, public officers or employees, 69-61(87)
noncash payment exclusion, 67-41a(81)

paid-after worker's death, 64-8(39)

payment after termination of employment relationship, 72-23(61)

pension pay during employment, 66-9

(€pY)

premium- payments under supplementary medical insurance program, 67-23(79)
railroad compensation, 66-10(45), 62-14(45), 61-25(114)
renewal ccumissions of life insurance agent beneficiary, 71-22(40)

retirement- pay, 62-9(68), 61-26(56)

retroactive coverage for members of religious orders, 74-18(31)
services and fees of public and deputy public administrators, 72-36(124) -
services, extent and value, 66-31¢c(65), 63-42c(39)

sick or disability pay, 60-7(55)
sick pay, 72-56(126)
State and local, sick pay, 76-22¢(6

2)

stipend payments to employee granted cducational leave, 71-6(55)
uniform allowances, payment in kind, 70-43(25)

vacation pay, 62-10(70), 62-63(47)
Waiting period, disability, 65-62(157

)

Waiver of adjuatment or recovery, 69-35(78), 66-28(86), 61-59(102)
Waiver of adjustment or recovery of overpayment, 63-7(82)
Waiver of automatic.entitlement to recomputation, 69-25(48)

Waiver of civil service annuity, 62-5

2(87)

- Waiver of recovery, status of travel expenses, without fault, 74~28(34)
- Waiver of right at-adninistrative level, 72-2c¢(41)
Widow, miner's black lung benefits, 75-12c(96), 73-36(135), 72-41(140),

72-65(155), 72-66(157), 71~20(111)

Widower's Insurance Benefits:

ERIC

B A v Provided by R

child in his care, equal protection

clain,
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75-13c(15)

T
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3 ‘dopcndmcy and aupport, uae of public'welfare:-funds, 73-9a(l4)
- -dependency- requirement, 66-3c(22).

3 entitlemsnt under 1961 amendments, -62-23(10)

; woid*-or voiduble un‘iage, effect on entitlement, 65-19(43)

1

- -‘Widow's Inaufaric‘c;ngneﬂ:ta:

o — annulment of divorce, 65-56(46) -
application, entitlement conditicas, 71-52(10)
application uquirmnt, 66-17¢(38)
black lung; aiucr 8 death- accidental, .76-36a 00l)
-black lung® payments after-annulment of marriage, 76-15Q09
i coq)utltion. widow- drudy entitled, 67~19(36).
‘dnudfurriage provisiona, 69-27a(29)
disability Benefita aubject to workmen's- compensation, 69-24(19)
_duration of marriage -requirement, 72-52(12), 71-21c(8)
.mtitlmntf}n spouse of duned marrisge and as-legal widow, 71-55(15)
-foreifn proxy nmarriage, validity, 71-44(13)
marriage requinite, 69~21a(37)
- ~pruu-ption of validity of last marrisge, 68-63(64)
R 'rlierId benefits, 61-53(115)
recomputation, 62-66(41) ’
S = remarriage-after ~age“60;68=71(31)y 66=37(18y " - T oem s e
- Temarrisge Lefore age 60, 70-19¢(9)
simultaneous entitlement, overpayment, 72-29¢(92)
-P-—wmﬂsuniving-diwrcod-vﬂe,«court«ordanfor‘-aupporb 69-4(18)5-68-15(28)5~ - - - ——
- 67-18(33), 66~38(20)- -
§ aurviving divorced-wife, duration of marriage, 67-55(39),
" surviving-divorced.wife, foreign court order of support, -68~16(30)
: tranaitional insured status provision, 66-21(46)
validity -of divorce, 70~21(16)
validity of divorce under State law, 72-62(30)
validity-of Mexican divorce, 72-61(28)
void or voidable mn‘iage, effect -on . entitlement, 65-19(43)
.. voidable marriage, effect of annulment, 65-2¢(34)
widow-defined, 67-8(31)

Wife's Insurance Benefits:

deductions for work, 63-32(68)

divorced wife, 1965 amendments, €9-1(1), 66-24(1)

divorced-wife, court order of support, 68-41(6); 61-1(44)

divorced wife, elimination of dependency requirement, 73-25(1)

divorced wife, property settlement agreement, 70-52¢(l), 68-28(S5),
67-16(4)-— -

effective date of- entitlement, 63-8(18)

entitlement of child prerequisite.for woman under 62, 67—108(7)

entitlement of worker prerequisite, 64-52(3)

huaband entitled to reduced benefit, 62-21(4)

in her care, child over age 18, 63-1(1)

-other of wvorker's child, 63-47(21)

one; yur duration of aarrilge requirement, 67-58(9)

reentitiement of divorced wife, amount before and after age<55, 68-1(2)

reentitlement of wife divorced-prior to Social Security Amendments of

*1965, - 67=1(2)

i reinatatement, void-divorce, 72-51(26)

* aimultaneous entitle-ent to-old-age insurznce benefits, 69-13(5)

; validity of Mexican divorce, 72-61(28)

voidable underage marriage, effect on entitlement, 72-49(24)

wvife of worker, 67-58(9), -62~57(25)

N wife: under 65.also entitled to disability benefits, 64-16(1)

- ‘Wlaconain, social worker for Department of Welfare on educational leave,

- 71-8(55)

- Withdrawal of application, 68-42a(74), 67-36¢c(51), 65-17(22), 64~33c(22)

X Houn'l ‘Army Auxiliary Corps (WAAC), 60-16(110)

-
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: Work availability test, -disability, 70-5¢(81), 69-40c(115), 65-30c(116),
- 64=29c (114),- 64-47¢(139)

Work Deductions:

constitutionality of retirement proviso, 72-5¢(81)

deferred compensation, 74-1a(29)

good cause, failure to-file timely- report of earnings, 73-43(62)

reneval commissions of 1ife insurance agent beneficiaries, 71-22(40)
- royalties, 75-19(72)

seven-day work test, 74-13(36)

substantial services in self-employment, 72-21c(86), 71-13c(34)

travel expenses-of salesman, .74-28(34)

Workmen's Compensstion: -

4

death_of minér, reduction of benefits inapplicable, 72-65(155), 72-66(157)
different impairments, reduced disability benefits, 72-50(144)
disability benefits paid after miner's death, 72-41(140)
disability reduction, 76-34c(73)
futility-of filing claim, railroad employee, 72-42(152)
e rrmcce =~ ] ump-sum-compronise-award, -70-38(105)- I B, e
- lump-sum settlement reduced disability benefits, 71-15a(93), 71-34¢ (100) ,
- 71-45¢ (104) . .
- _medical-expense.exclusion from_award,. 71=33¢(96). _ .. ___ _ e
reduced disability benefits, constitutionality, 72-37c(136)
reduced disability insurance benefits, 70~45c(94), 69-24(19)
reduction o€ child's benefits upon worker's receipt of State-compensation,
74-9¢ (71)-
- -reduction of disability insurance benefjts, Michigan statute, 74-21c(73)
sesmen, benefits under Jones Act, 70-57a(96)
. simultaneous with DIB, overpayment, 73-4c¢(67)
supplementary medical insurance benefits exception, 71-29(170) -
Workshop -evaluation as evidence of ability to engage in substantial
employment, 73-23¢(124)
Writing activity, 67-52(92), 62-50(50) LrY

[,
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